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FIFTH  ARTICLE  OF  THE  TREATY  OF  GHENT. 
December  a4th,  1614. 


Whereas  neither  that  point  of  the  Highlands  lying  due  north  from  the 
sourco  of  the  River  St.  Crcix,  designated  ia  the  former  Treaty  of  Peace 
between  the  two  Powers  as  Ihe  north-west  angle  of  Nova  Scotia,  nor  the 
north-wenternmott  head  of  Conneclieut  River  have  t/et  been  ascertained  ;  and 
whereas  that  part  of  the  Boundary  Line  between  the  dominions  of  the  Two 
Powers,  which  extends  from  the  source  of  the  River  St.  Croix,  directly,  north 
to  the  above-mentioned  north-west  angle  of  Nova  Scotia,  thence  along  the 
snid  Highlands  which  divide  those  rivers  that  empty  themselves  into  the  Ri- 
ver St.  Lawrence,  from  those  which  fall  into  the  Atlantic  Ocean,  to  the  north- 
westernmost  head  of  Connecticut  River,  thence  down  along  the  middle  of 
that  river  to  the  45th  degree  of  north  latitude,  thence  by  a  line  due  west  on  said 
latitude  until  it  strikes  the  River  Iroquois  or  Cataraguy,  has  not  yet  been  sur- 
veyed;  it  is  agreed  that  for  these  several  purposes,  two  Commissioners  shaP 
be  appointed,  sworn  and  authorized,  to  act  exactly  in  the  manner  directed 
with  respect  to  those  mentioned  in  the  next  preceding  Article,  unless  other- 
\\h?  specified  in  the  present  Article.  The  said  Commissioners  shall  meet  at 
St.  Andrews,  in  the  Province  of  New  Brunswick,  and  shall  have  power  to 
Bijourn  to  such  other  place  or  places  as  they  shall  think  fit.  The  said  Com- 
missioners shall  have  power  to  ascertain  and  determine  the  points  above  men- 
tiosred,  in  conformity  with  the  provisions  of  the  said  Treaty  of  Peace  o/"  1783  i 
and  shall  cause  the  Boundary  aforesaid,  from  the  source  of  the  River  St.  Croix, 
to  the  River  Iroquois  or  Cataraguy  to  be  surveyed  and  marked  according  to 
thj  said  provisions :  the  said  Commissioners  shall  make  a  map  of  the  said 
Boundary,  and  annex  to  it  a  declaration  under  their  hands  and  seals,  certify- 
ing it  to  be  the  true  map  of  the  said  Boundary,  and  particularizing  the  lati- 
tude and  longitude  of  the  north-west  angle  of  Nova  Scotia,  of  the  north- 
westernmost  head  of  Connecticut  River,  and  of  such  other  points  of  the  said 
Boundary  as  they  may  deem  proper.  And  both  parties  agree  to  consider  such 
Map  and  Declaration  as  finally  and  conclusively  fixing  the  said  Boundary. 
And  in  the  event  of  the  said  two  Commissioners  differing,  or  both,  or  either 
of  them,  refusing,  declining,  or  wilfully  omitting  to  act,  such  reports,  declara- 
tions, or  statements,  shall  be  made  by  them,  or  either  of  them,  and  such  re- 
ference to  a  friendly  Sovereign  or  State  shall  be  made  in  all  respects,  as  in 
the  latter  part  of  the  Fourth  Article  is  contained,  and  in  as  full  a  manner  as  if 
'.he  same  was  herein  repeated. 
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^The  words  of  the  Treaty  of  1783,  io  its  first  and  second 
Articles,  are  as  follows : — 

"  Article  I.  His  Britannic  Majesty  acknowledges  the  said 
United  States,  viz.  NeW  Hampshire,  Massachusetts  Bay, 
Rhode  Island  and  Providence  Plantations,  Connecticut,  New 
York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Vir- 
ginia, North  Carolina,  South  Carolina,  and  Georgia,  to  be 
Free,  Sovereign,  and  Independent  States ;  that  He  treats 
with  them  as  such ;  and  for  Himself,  His  Heirs  and  Succes- 
sors, relinquishes  all  Claims  to  the  Government,  Propriety 
and  Territorial  Rights  of  the  same,  and  every  part  thereof. 

"  Article  II.  And  that  all  disputes  which  might  arise  in 
future  on  the  subject  of  the  Boundaries  of  the  spid  United 
States  may  be  prevented,  it  is  hereby  agreed  and  declared 
that  the  following  are  and  shall  be  their  Boundaries  ;  viz. : 
from  the  north-west  angle  of  Nova  Scotia,  viz.,  that  angle 
which  is  formed  by  a  line  drawn  due  north  from  the  source 
of  Saint  Croix  River  to  the  Highlands,  along  the  said 
Highlands  which  divide  those  rivers  that  empty  themselves 
into  the  River  Saint  Lawrence,  from  those  which  fall  into 
the  Atlantic  Ocean,  to  the  north-westernmost  head  of  Con- 
necticut River ;  thence  down  along  the  middle  of  that  river 
to  the  forty^fifth  degree  of  north  latitude  ;  from  thence  by  a 
line  due  west  on  said  latitude  until  it  strikes  the  River  Iro- 
quois or  Cataraguy  ;  thence  along  the  middle  of  said  river 
into  Lake  Ontario ;  through  the  middle  of  said  lake,  until  it 
strikes  the  communication  by  water  between  that  lake  and 
Lake  Erie  ;  thence  along  the  middle  of  said  communication 
into  Lake  Erie ;  through  the  middle  of  said  lake,  until  it  ar- 
rives at  the  water-comthunication  between  that  lake  and 
Lake  Huron ;  thence  along  the  middle  of  said  Water-com- 
munication into  the  Lake  Huron  ;  thence  through  the  mid- 
dle of  said  lake  to  the  water-communication  between  that 
lake  and  Lake  Superior ;  thence  through  Lake  Superior, 
northward  of  the  Isles  Royal  and  Phelipeaux,  to  the  Long 
Lake ;  thence  through  the  middle  of  said  Long  Lake,  and 
the  water-communication  between  it  and  the  Lak«  of  the 
Woods,  to  the  said  Lake  of  the  Woods ;  thence  through  the 
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said  lake  to  the  most  north-western  point  thereof,  and  from 
thence  or  a  due  west  course  to  the  River  Mississippi ;  thence 
by  a  line  to  be  drawn  along  the  middle  of  the  said  River 
Mississippi,  until  it  shall  intersect  the  northernmost  part  of 
the  thirty-first  degree  of  north  latitude  : — South,  by  a  line 
to  be  drawn  due  east  from  the  determination  of  the  line  last 
mentioned,  in  the  latitude  of  thirty  one  degrees  nortli  of  the 
equator,  to  the  middle  of  the  River  Apalachicola  or  Cata- 
houche  ;  thence  along  the  middle  thereof  to  its  junction  with 
the  Flint  River ;  thence  straight  to  the  head  of  Saint  Mary's 
River ;  and  thence  down  along  the  middle  of  St.  Mary^s 
River  to  the  Atlantic  Ocean  : — East,  by  a  line  to  be 
drawn  along  the  middle  of  the  River  St.  Croix, /rom  i<a 
mouth  in  the  Bay  of  Fundy  to  its  source ;  and  from  its 
source  directly  north  to  the  aforesaid  Highlands,  which  di- 
vide the  rivers  that  fall  into  the  Atlantic  Ocean  from  those 
which  fall  into  the  River  St.  Lawrence  ;  comprehending  all 
Islands  within  twenty  leagues  of  any  part  of  the  shores  of 
the  United  States,  and  lying  between  lines  to  be  drawn  due 
east  from  the  points  where  the  aforesaid  Boundaries  between 
Nova  Scotia  on  the  one  part,  and  Ea^t  Florida  on  the  other, 
shall  respectively  touch  the  Bay  of  Fundt  and  the  Atlan- 
tic Ocean  ;  excepting  such  Islands  as  now  are,  or  heretofore 
have  been  within  the  limits  of  the  said  Province  of  Nova 
Scotia.'* 

Although  the  British  and  American  Governments  differ  as 
to  where  the  point  of  departure  for  the  Northern  Boundary  of 
The  United  States,  designated  by  the  name  of  the  north- 
west angle  of  Nova  Scotia,  is  to  be  placed  according  to  the 
intention  of  the  Treaty ;  and  although  the  conflicting  claims 
involve  a  difference  of  105  miles  distance  on  the  due  north 
line,  and  of  10,705  square  miles  in  total  extent,  both  par- 
ties agree  in  stating,  that  in  order  to  determine  the  true  si- 
tuation of  the  above  mentioned  point  of  departure,  the  Hiffh- 
lands  intended  by  the  Treaty  must  first  he  determined.  The 
correctness  of  this  opinion  admits  of  no  doubt.  The  Treaty 
stipulates  that  the  eastern  Boundary  line  shall  be  drawn  di- 
rectly north  to  the  highlands ;  and  that  the  northern  Boun- 
dary shall  extend  along  the  highlands  from  the  point  where 
the  said  north  line  strikes  them.  Notwithstanding  a  certain 
awkwardness  in  the  construction,  it  may,  on  the  whole,  be 
presumed  that  the  Treaty  contemplates  the  same  high- 
lands in  the  several  clauses  of  the  Article  wherein  that  term 
is  used.  The  real  question,  therefore,  is  this:  Along  what 
highlands^  touched  by  a  line  drawn  due  north  from  the  source 


o/  the  St.  Croix,  is  the  Northern  Boundary  of  The  United 
States  to  be  carried,  westward,  to  the  north'Westemtnost  hecul 
of  the  Connecticut  River  ? 

However  simple  the  form  in  which  this  question  is  stated, 
there  would  be  no  great  candour  in  representing  it  as  one  of 
easy  solution.  The  circumstances  under  which  the  treaty 
of  1783  was  concluded,  were  &^nch  as  to  make  it  extremely 
probable  that  serious  difficulties  vould  arise  in  the  course  of 
its  execution.  The  first  object  of  the  negotiation,  common 
to  both  parties,  was  peace ;  the  second  was  the  establish- 
ment of  peace  on  solid  and  durable  foundations.  It  was  es- 
sential to  the  latter  purpose  that  the  Boundaries  of  The 
United  States  should  be  explicitly  and  conclusively  defined 
by  mutual  consent.  By  waiting  for  all  the  topographical 
ii^ormation  necessary  to  give  a  detailed  description  of  the 
Boundaries,  the  negotiators  would  have  exposed  the  whole 
work  of  pacification  to  the  most  imminent  risk.  This  can- 
not fail  of  striking  every  one  who  bears  in  mind  the  immense 
extent  of  inland  boundary  claimed  by  The  United  States, 
as  well  on  the  side  of  the  British  Provinces  as  on  that  of  the 
western  wilderness.  A  considerable  portion  of  the  frontier 
territory  was,  at  that  time,  altogether  unknown,  or,  at  best, 
very  imperfectly  explored.  The  firamers  of  the  Treaty  were 
therefore  reduced  to  the  alternative  either  vof  confining  them- 
selves to  a  general  definition  of  the  Boundary  according  to 
such  notions  as  they  already  posseaesed  of  the  principal  fea- 
turet  of  the  country,  or  of  abandoning  every  uncertain  and 
disq;>utf  d  part  of  it  to  subsequent  negotiation.  That  the  for- 
m<)r  course  of  proceeding  was  ultimately  prefened,  notwith- 
standing the  inconveniencies  attached  to  it,  on  distinct  and 
deliberate  consideration,  is  evident  from  the  recorded  fact  of 
the  British  Plenipotentiary  having  rejected,  after  reference 
to  his  Gvovernment,  the  proposal  of  the  American  Negotiators 
to  apply  the  principle  of  an  indefinite  postponement  to  a  part 
of  the  frontier  involving  that  which  is  immediately  in  ques- 
tion. The  nearest  practicable  approach  to  settlement,  pre- 
ceded by  a  statement,  as  well  in  the  treaty  itself  as  in  its 
pi!eamble,  of  the  wise  and  conciliatory  foresight  which  in- 
fluenced the  Contracting  Parties,  was  naturally  deemed  more 
likely  to  promote  a  permanent  good  understanding  between 
them,  than  a  mere  agreement,  tacit  or  expresised,  to  complete 
the  definition  of  the  Boundaries  at  some  later  eventual  period. 

The  Treaty  of  Ghent  appears  to  have  been  concluded  un- 
der a  like  anxiety  to  prevent  or  settle  disputes  arising  out  of 
the  uncertain  state  of  the  Boundaries.     How  indeed  could  it 
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be  otherwise  with  the  experience  which  had  been  acquired 
after  the  Peace  of  1783,  and  convincing  evidence  of  which 
exists  in  the  4th  and  5th  Articles  of  the  Commercial  Treaty 
conchided  in  1704  ?  In  the  former  of  these  Treaties  it  v^as 
presumed  that  the  River  Mississippi  would  be  intersected  by 
a  due  west  line  drawn  from  the  north-westernmost  point  of 
the  Lake  of  the  Woods.  Tlie  4th  Article  of  the  latter  is 
applied  to  the  correction  of  that  error.  In  the  same  manner 
it  was  found  nccessfny  to  appoint  a  Commission  for  the  pur- 
fxjse  of  determining  which  River  was  meant  to  be  the  St. 
Croix  designated  in  the  Treaty  of  1783,  as  forming  part  of 
the  Eastern  Boundary  of  The  United  States.  Other  instan- 
ces of  the  perplexity  and  ignorance  which  evidently  prevail- 
ed to  a  very  late  period  respecting  many  parts  of  the  frontier 
territory,  might  be  easily  adduced.  But  let  it  suffice  for  the 
present  to  observe,  that  if  little  was  ascertained  concerning 
the  sources  and  directions  of  Rivers,  which  generally  afford 
the  earliest  means  of  communication,  and  the  most  conve- 
nient places  for  settlement  in  newly  occupied  countries,  how 
very  much  less  was  probably  known  of  a  hilly  or  mountain- 
ous tract  situated  at  a  distance  from  the  sea,  overgrown  with 
forests,  and  intermingled  with  extensive  morasses.  The  5th 
Article  of  the  Treaty  of  Ghent,  after  all  the  discussions  be- 
tween the  negotiators  of  it  which  have  of  late  been  so  in- 
dustriously quoted  in  the  American  Congress,  expressly  de- 
clares that  ''  neither  that  point  of  the  Highlands  lying  due 
"north  from  the  source  of  the  River  St.  Croix  designated 
"  in  the  former  Treaty  of  Peace  between  the  two  Powers  as 
"  the  north-west  angle  of  Nova  Scotia,  nor  the  north -west- 
"  ernmost  head  of  the  Connecticut  River,  have  yet  been  as- 
" certained."  The  article  goes  onto  provide  for  the  ap- 
pointment of  Commissioners  who  are  empowered  among 
other  things  "  to  ascertain  and  determine  the  points  above 
"  mentioned  in  conformity  with  the  provisions  of  the  said 
"  Treaty  of  Peace  of  1783." 


' 


A  moment's  reflection  on  what  precedes  cannot  fail  of 
shewing  how  extremely  difficult,  or  rather  how  utterly  im- 
practicable it  must  have  been  for  the  Negotiators  of  1783  to 
describe  the  Boundary  throughout  its  whole  extent  in  such 
terms  as  to  leave  no  room  for  hesitation  or  dispute  in  fixing 
its  actual  delimitation.  It  would  surely  be  more  reasonable 
towonde,  at  the  degree  of  success  which  has  attended  the 
labours  of  the  Commissioners  employed  in  that  operation, 
than  to  be  vmprepared  for  some  occasional  inconsistency  be-r 
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tween the  expressions  of  the  Treaty  and  the  localities  of  th« 
country  when  ascertained  by  regular  surveys. 

In  no  inquiry  of  this  description  caii  the  ends  of  justice  be 
attained,  except  by  looking  steadily  to  tliu  intentions  of  the 
Treaty,  or,  in  other  words,  of  those  who  framed  it.  Few 
Treaties  would  a/lbrd  occasions  for  dispute,  if  the  terms,  in 
vhich  they  are  expressed,  could  always  be  applied  with 
clearness  and  certainty  to  the  cases  for  which  they  were 
meant  to  provide.  It  is  precisely  the  obscurity,  or  contradic- 
tion of  the  terms,  or  a  want  of  evident  conformity  between 
them  and  the  thing  to  be  done,  which  is  the  frequent  cause 
of  difTiculty  in  carrying  Treaties  into  execution.  This  de- 
fect attaches  more  or  less  to  all  human  agreements.  In  those 
which  subsist  between  Governments  and  Nations,  separated 
from  each  other  by  distance,  and  still  more  so  by  the  differ- 
ence of  their  iriews,  circumstances  and  interests,  there  must 
necessarily  be  greater  room  for  its  oi)eration.  From  what 
special  causes  the  Treaty  of  1783  was  peculiarly  liable  to 
this  evil,  in  so  far  as  respects  the  Boundaries  of  The  United 
States,  it  would  be  superfluous  to  repeat.  The  cogent  evi- 
dence, however,  which  comes  in  aid  of  the  letter  of  the 
Treaty  to  indicate  the  real  intention  of  the  parties,  would 
leave  as  little  reason  to  regret  any  want  of  preciseness  that 
might  be  found  in  its  terms,  as  any  such  inaccuracy  would 
itself  be  calculated  to  create  surprise  under  the  known  cir- 
cumstances of  the  case. 

But  if  it  can  be  shewn  that  the  temis  of  the  Treaty,  right- 
ly understood,  are  not  in  contradiction,  either  with  the  prin- 
cipal features  of  the  country,  as  now  ascertained,  or  with 
the  presumed  intentions  of  the  parties,  and  on  the  contrary, 
that  they  correspond,  to  all  declared  intents  and  purposeSi 
with  the  Boundary  Line  indicated  by  the  present  British 
claim,  such  a  concurrence,  which  could  hardly  have  been 
reckoned  upon  with  entire  confidence  when  the  Treaty  was 
signed,  must  surely  be  entitled  to  its  full  weight.  The 
conclusion  to  which  it  leads  would  be  the  more  inevitable, 
when  taken  in  connection  with  the  circumstance  that  the 
wording  of  the  Treaty,  in  one  decisive  particular,*  was 
clearly  and  cautiously  selected,  with  a  view  to  that  very  li- 
mitation for  which  Great  Britain  contends  in  support  of  her 
claim.  Evidence  of  this  description  leaves  little  or  nothing 
to  be  desired.  But,  after  all,  the  main  object  is  to  ascertain 
the  real  intention  of  the  parties  to  the  Treaty,  and  provided 

■■■  I  "  ■  ■■ i_       —  la.!-  ■■  II     ..—■■ ■■■■■  —  i-i         III  ■       I— ^M^— ^ 

"  Thii  refers  to  the  term  *'  Atlnntic  Ocean,"  used  in  the  second  Article  of 
the  Treaty  of  1783,  and  further  explained  in  the  courteof  the  eniaing  remarlce. 
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ihat  object  be  attained  according  to  the  best  available  means 
of  information,  it  is  of  small  comparative  importance  whe- 
ther the  spirit  or  the  letter  of  the  Treaty  be  found  most  con- 
ducive to  its  accomplishment.  One  thing  is  certain :  the 
letter  is  only  of  value  in  proportion  as  it  tends  to  the  disco- 
very or  maintenance  of  the  truth.  Now,  truth  is  by  no 
means  of  a  narrow  or  partial  character.  It  cannot,  indeed, 
be  entirely  severed  from  the  letter,  but  it  is  diffused  through 
the  context,  and  lives  in  the  spirit  of  a  Treaty.  Yattel  ex- 
presses himself  as  fellows,  in  the  17th  chapter  of  his  second 
Book :  "  If  it  happens  that  the  Contracting  Parties  have  not 
made  known  their  will  with  sufficient  clearness,  and  with 
all  the  necessary  precision,  it  is  certainly  more  conformable 
"  to  equity,  to  seek  for  that  will  in  the  sense  most  favoura- 
ble to  equality  ar^  the  common  advantage,  than  to  sup- 
"pose  it  in  the  contrary  sense. "^  Thus  it  is,  that  the  au- 
thority of  the  most  approved  writers  on  the  law  of  Nations  i» 
found  in  strict  accord  with  the  maxhns  of  comnion  sense 
and  good  faith. 

The  United  States  have,  indeed,  spared  no  effort  to  make 
out  that  the  terms  of  the  Treaty,  taken  in  their  obvious  and 
literal  sense,  establish  incontestably  the  line  of  Boundary 
claimed  by  them  to  the  exclusion  of  every  other.  The 
truth  of  this  assertion  is  positively  denied  on  the  part  of 
Great  Britain.  The  words  of  the  Treaty  Article,  taken  by 
themselves,  lead  to  no  such  conclusion ;  taken  with  reference 
to  the  Treaty  at  large,  they  lead  to  a  very  different  conclu- 
sion ;  and  taken  with  reference  not  only  to  the  Treaty,  but 
also  to  the  intentions  of  those  who  framed  it,  as  further  ma- 
nifested by  various  corrbboi'ating  circumstances,  they  estab- 
lish clearly  and  satisfactorily  the  justice  of  the  British 
claim. 

f  Looking  first  to  the  Treaty  itself,  nothing  can  be  clearer 
ftian  the  great  governing  principle  upon  which  its  provisions 
were  founded.  This  principle  is  distinctly  laid  down  in  the 
preamble  of  the  Definitive  Treaty  concluded  in  1783,  and 
also  in  that  of  the  Preliminary  Articles  signed  in  the  jwrece- 
ding  year.  " It  is  agreed^"  says  the  latter,  "to  form  the 
"  Artides  of  the  proposed  Treaty  on  such  principles  of  libe- 
"ral  equity-  and  teciprocity,  as  that  partial  advantag'es, 
**  (those  seeds  of  discord)  being  excluded,  such  a  beneficial 
"and  satisfactory  intercourse  between  the  two  Countries 
"  may  be  established,  as  to  promise  and  secure  to  both  per- 
*^  petual  peace  and  harmony."  In  the  Definitive  Treaty  it 
is  declared  to  be  the  intention  of  the  partes  to  establish 
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their  relations  with  each  other  "  upon  the  ground  of  r^p^ 
''  rocal  advantages  and  mutual  convenience,^^  in  such  man- 
ner as  to  promote  and  secure  the  same  great  object  of  per- 
petual harmony  betw^een  both.  In  addition  to  these  general 
but  forcible  expressions,  the  article  immediately  relating  to 
Boundaries  is  prefaced  by  a  specific  statement  of  the  motive 
which  induced  the  parties  to  declare  them  by  mutual  agree- 
ment,  namely,  ^^  that  all  disputes  which  might  arise  in  fu- 
"  ture  on  (he  subject  of  the  Boundaries  of  the  said  United 
"  States  may  be  prevented."  No  words  could  express  more 
distinctly  than  these  passages  the  desire  of  both  parties,  not 
only  to  preclude  the  possibility  of  future  dispute  by  defining 
the  Boundaries  as  positively  as  it  was  then  practicable  to  de- 
fine them,  but  also  to  settle  them  in  such  a  manner  as  would 
best  consult  the  convenience  of  each  party,  and  thereby  con- 
ciliate the  acknowledged  rights  and  true  interests  of  both. 

It  further  results  from  an  examination  of  the  Treaty,  that 
although  the  agreement  to  define  the  Boundaries  originated 
in  the  above-mentioned  motives,  the  act  of  definition  itself' 
was  peremptory,  and  purposely  rendered  independent  of  every 
principle  or  motive,  but  the  declared  consent  of  the  parties.. 
The  first  Article  contains  a  recognition  of  the  Independence 
of  the  thirteen  United  States  and  of  their  territory.  The 
second  article  declares,  by  mutual  agreement,  what  the  ex- 
tent of  territory  so  recognized  was  meant  to  be.  The  re- 
cognition and  the  declaration  are  two  separate  things.  The 
Treaty  being  silent,  it  ca.nnot  be  presumed  that  they  were 
intended  to  be  strictly  co-extensive,  in  the  teeth  of  tliat  un- 
certainty which  was  known  to  hang  over  the  conflicting 
claims  of  the  two  countries  with  respect  to  a  considerable 
portion  of  the  common  frontier. 

This  peremptory  definition  of  the  Boundaries,  it  is  also  to 
he  remembered, was  applied  exclusively  to  The  United  States. 
There  is  no  question  of  the  Boundary  of  the  British  Colonies, 
except  as  a  consequence  of  the  settlement  of  The  United 
States'  Boundary.  Wherever  the  States  border  on  those 
Colonies,  the  same  Boundary  ^jint  which  limits  the  one 
must  necessarily  limit  the  other  also.  The  two  countries 
did  not  stand  in  corre^^ponding  situations  towards  each  other 
when  the  Treaty  of  1T83  was  negotiated.  Whatever  ad- 
vantage might  accrue  to  The  United  States  from  having  their 
sovereignty  recognized  by  Great  Britain,  (he  validity  of  the- 
British  title  to  the  remaining  British  Possessions  could  derive 
no  additional  strength  from  being  acknowledged  by  tnem. 


I.< 


II 


I  ) 


^'\ 


10 

On  the  whole,  then,  it  may  be  affirmed  with  confidence, 
that  the  intention  of  the  Treaty  vias, 

1°  To  define  exclusively  the  limits  of  the  United  States ; 

2°  To  define  them  peremptorily ; 

3®  To  define  them  with  a  view  of  preventing  future 
disputes ;  and, 

4®  To  define  them  in  such  a  manner  as  to  promote  the 
"reciprocal  advantage  and  mutual  convenience"  of  both 
Countries. 

The  next  field  of  inquiry  is  the  negotiation  which  prece- 
ded the  conclusion  of  the  Treaty.  But  in  making  any  in- 
quiry into  the  imperfect  records  of  that  event,  care  must  be 
taken  to  guard  equally  against  partiality,  and  needless  dis- 
cussion. The  last  of  these  dangers  may  be  avoided  by  ap- 
pealing only  to  such  documents,  relative  to  the  Treaty,  as 
proceeded  either  from  the  negotiators  themselves,  or  from 
the  authorities  under  whose  instructions  they  acted.  The 
former  is  little  to  be  apprehended  on  the  side  of  Great  Bri- 
tain, if  the  documents  referred  to,  instead  of  being  British, 
or  common  to  both  parties,  are  entirely  and  exclusively 
American.  Sufficient  materials,  even  on  this  limited  plan, 
are  in  existence. 

In  "  The  secret  Journals  of  the  Acts  and  Proceedings  of 
Congress,"  published  in  the  United  States  in  1821,  under 
the  authority  of  Congress,  a  full  account  is  given  of  the  pro- 
ceedings of  the  American  Congress  relative  to  the  negotia- 
tions which  preceded  and  introduced  the  preliminary  articles 
of  1782,  subsequently  embodied  in  the  definitive  Treaty  of 
1783. 

Among  these  documents  are  the  original  instructions  given 
by  Congress  to  their  Commissioner  appointed  to  conduct  the 
negotiations,  which  instructions  include  the  first  draft  of  the 
article  respecting  Boundaries,  as  adopted  in  Congress  after 
long  and  anxious  deliberation. 

*    The  following  are  extracts  from  those  instructions,  vol. 
ii.  p.  224: 

"August  14,  1779. — Congress  proceeded  in  the  consider- 
"  ation  of  the  instructions  to  the  Minister  to  be  appointed 
"  for  negotiating  a  Peace,  and  unanimously  agreed  to  the 
"following  draft  of  instructions  to  the  Commissioner  to  be 
"appointed  to  negotiate  a  Treaty  of  Peace  with  Great 
"  Britain. 

"  Sib, — You  will  herewith  receive  a  commission,  giving 
"  you  full  power  to  negotiate  a  Treaty  of  Peace  with  Great 
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"  Britain,  in  doing  which  you  will  conform  to  the  following 
"  information  and  instructions : 

"  1.  The  United  States  are  sincerely  desirous  of  peac6, 
"  and  wish  by  every  means,  consistent  with  their  dignity 
"  and  safety,  to  spare  the  further  effusion  of  blood.  They 
"  have,  therefore,  by  your  commission  and  these  instructions, 
"  laboured  to  remove  the  obstacles  to  that  event,  before  the 
"  enemy  have  evinced  their  disposition  for  it.  But  as  the 
"  great  object  of  the  present  defensive  war  on  the  part  of  the 
^'  Allies  is  to  establish  the  Independence  of  the  United  States, 
"  and  as  any  Treaty  whereby  this  end  cannot  be  obtained 
"  must  be  only  ostensible  and  illusory,  you  are,  therefore,  to 
"  make  it  a  preliminary  article  to  any  negotiation,  that  Great 
"  Britain  shall  agree  to  treat  with  the  United  States  as  sove- 
"  reign,  free,  and  independent. 

"  2.  You  shall  take  especial  care  also,  that  the  indepen- 
"  dence  of  the  said  States  be  effectually  assured  and  con- 
"  firmed  by  the  Treaty  or  Treaties  of  Peace,  according  to  the 
"form  and  effect  of  the  Treaty  of  Alliance  with  His 
"  Most  Christian  Majesty.  And  you  shall  not  agree  to  such 
"  Treaty  or  Treaties,  unless  the  same  be  thereby  so  assured 
^*  and  confirmed. 

^'3.  The  Boundaries  of  these  States  are  as  follows,  viz. : 
**  these  States  are  bounded  North,  by  a  line  to  be  drawn  from 
"  the  north-west  angle  of  Nova  Scotia  along  the  highlands 
"  which  divide  those  rivers  which  empty  themselves  into  the 
*^  River  St.  Lawrence,  from  those  which  fall  into  the  Atlan' 
"  tic  Ocean,  to  the  north-westernmost  heod  of  Connecticut 
^*  River ;  thence  down  along  the  middle  of  that  River  to  the 
"  forty-fifth  degree  of  north  latitude  ;  thence  due  west  in  the 
**  latitude  forty-five  degrees  north  from  the  equator  to  the 
"  north-westernmost  side  of  the  River  St.  Lawrence  or  Ca- 
"daraqui;  thence  straight  to  the  south  end  of  Nepissing  ; 
^'  and  thence  straight  to  the  source  of  the  River  Mississippi : 
"  West,  by  a  line  to  be  drawn  along  the  middle  of  the  River 
"  Mississippi  from  its  source  to  where  the  said  line  shall  in- 
"  tersect  the  thirty-first  degree  of  north-latitude  :  South,  by 
"  a  line  to  be  drawn  due  east  from  the  termination  of  the 
"  line  last  mentioned  in  the  latitude  of  thirty-one  degrees 
"north  from  the  equator  to  the  middle  of  the  River  Ajala- 
"  chicola,  or  Catahouchi ;  thence  along  the  middle  thereof 
"  to  its  junction  with  the  Flint  River  ;  thence  straight  to 
"the  head  of  St.  Mary's  River  ;  and  thence  down  along  the 
"  middle  of  St.  Mary's  River  to  the  Atlantic  Ocean :  and 
"  East,  by  a  line  to  be  drawn  along  the  middle  qf  St.  John't 
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^yBivir,Jrom  its  source  to  its  mouth  in  the  Bay  of  Pundpj 
**  comprehending  all  Islands  within  twenty  leagues  of  any 
**  part  of  tiie  shores  of  the  United  States,  and  lying  between 
*'  lines  to  be  drf  v/n  due  east  from  the  points  where  the  afore- 
**  said  Boundaries  between  Nova  Scotia  on  the  one  part,  and 
*'  East  Florida  on  the  other  part,  shall  respectively  touch  the 
"  Bay  of  Fundy  and  Atlantic  Ocean.  You  are,  therefore, 
"  strongly  to  contend  that  the  whole  of  the  said  countries 
"  and  islands  lying  within  the  Boundaries  aforesaid,  and 
« every  citadel,  fort,  post,  place,  harbour  and  ro4d  to  them 
"belonging,  be  absolutely  evacuated  by  the  land  and  sea 
"  forces  of  His  Britannic  Majesty,  and  yielded  to  the  Powers 
""of  the  States  to  which  they  respectively  belong,  in  such 
^'  situation  as  they  may  be  at  the  termination  of  the  war. 
"  But,  notwithstanding  the  clear  right  of  these  States,  and 
*'  the  importance  of  the  object,  yet  they  are  so  much  in- 
"  fluenced  by  the  dictates  of  religion  and  humanity,  and  so 
«  desirous  of  complying  with  the  earnest  request  of  their  Al- 
"  lies,  that  if  the  line  to  be  drawn  from  the  mouth  of  the 
"  Lake  Nepissing  to  the  head  of  the  Mississippi  cannot  be  ob- 
"  tained  without  continuing  the  war  for  that  purpose,  you 
"  are  hereby  empowered  to  agree  to  some  other  liiie  between 
"  that  point  and  the  Biver  Mississippi ;  provided  the  same 
*'  shall  in  no  part  thereof  be  to  the  southward  oi  latitude 
'*  forty-five  degrees  north.  And  in  like  manner,  if  the  East- 
"  ern  Boundary  above  described  cannot  be  obtained,  you  are 
"  hereby  empowered  to  agree  that  the  same  shall  be  after- 
"  wards  adjusted)  by  Commissioners  to  be  duly  appointed 
^*for  that  purpose,  according  to  such  Une  as  shall  be  by  them 
"  settled  and  agreed  on,  as  the  Boundary  between  that  part 
**of  the  State  of  Massachusetts  Bay,  formerly  called  the 
*'  Province  of  Maine,  and  the  Colony  of  Nova  Scotia,  agree- 
"  ably  to  their  respective  rights.  And  yoii  may  also  consent, 
"  that  the  enemy  shall  destroy  ^uch  fortifications  as  they 
"may  have  erected." 

Subsequently,  in  the  year  1782,  after  the  negotiations  had 
been  actually  opened,  the  American  Congress  took  these 
matters  into  consideration,  and  concurred  in  a  report  made 
to  them  by  a  Committee  of  their  House,  appointed  to  inves- 
tigate the  subject  of  Boundaries  with  reference  to  the  above- 
cited  instructions. 

Of  that  report,  which  may  be  seen  at  length  in  the  above- 
mentioned  "  Secret  Journals  of  the  Old  Congress,"  Vol.  iii. 
p.  169,  the  following  are  extracts. 


The  Committee  reported  "  that  they  had  collected  &»(• 
"  and  observations,  which  they  recommend  to  be  referred 
"  to  the  Secretary  for  Foreign  Affairs,  to  be  by  him  digested, 
"  completed  and  transmitted  to  the  Ministers  Plenipotentiary 
''  for  negotiating  a  Peace,  for  their  information  and  use.  *  * 

"  With  respect  to  the  Boundaries  of  the  States,  •  *  » 
"  Massachusetts  claims  under  the  charter  granted  hy  Wil" 

liam  and  Mary^  on  the  Vfth  October,  1691.  <-  - 

•  •  •  *  •  •  * 

*'  It  is  incumbent  on  ui  to  show  that  the  territorial  rights 
"of  the  thirteen  United  States,  while  in  the  character  of 
"  British  Colonies,  were  the  same  with  those  defined  in  the 
"  instructions  given  to  Mr.  J.  Adams  on  the  —  day  of  Au- 
"  gust,  1779,        **»#«♦ 

".So  fair  are  our  pretensions  rendered  by  the  united  opera* 
"tion  of  the  grants,  charters.  Royal  commissions  and 
"Indian  cessions,  #  #  #  ^jj^t  we 

"  shall  content  ourselves  With  reviewing  the  objections  which 
"  will  most  probably  be  urged  against  them,  without  enter-' 
"  ing  into  the  direct  proofs  of  our  titles. 

"  First  objection.  Even  upon  the  supposition  that  the 
"  charter  of  M&ssachusetts  is  valid  so  as  to  cover  the  vacant 
"  lands,  still  it  does  not  follow  that  St.  John's  River  is  part 
"  of  its  Eastern  Boimdary ;  for  that  River  is  contended  to  be 
"  in  Nova  Scotia  under  the  expression  of  the  New  Charter 
"of  Massachusetts  in  1691,  which  conveys  the  country 
"  between  the  Province  of  Maine  and  Nova  Scotia.  The 
"  south-west  boiuidary  of  Nova  Scotia,  therefore,  will  regu- 
"  late  this  claim.  But  if  is  well  known  that  in  the  alterca-* 
"  tion  between  Prance  and  Great  Britain  upon  this  very 
"  subject  in  175*1,  Acadia  or  Nova  Scotia  was  asserted  by 
"  the  latter  to  be  bounded  by  Pentagoet  or  Penobscot  River. 

"  Answer.  It  is  to  be  observed,  that  when  the  Boun- 
"  daries  of  the  United  States  were  declared  to  be  an  ultima* 
"  turn,  it  was  not  thought  advisable  to  continue  the  war^ 
^^  merely  to  obtmn  territory  as  far  as  St.  John's  River;  but 
"  that  the  dividvng  line  of  Massachusetts  and  Nova  Scotia 
"  ims  to  be  X.  signed  to  future  settlement.  It  must  be  con-^ 
^^fessed,  also,  that  this  country,  which  is  said  in  the  New 
"  Charter  to  border  tm  Nova  Scotia  and  the  Ptowinee  of 
"  Maine,  Jn  opposite  sides,  and  which  goes  under  the  nofne 
"  of  Sagadahodk,  dapnot  be  proved  to  extend  to  the  R^er  St. 
"  John  as  cleanly  as  that  of  St.  Croix.  But  there  is  ttfMe 
"  reason  notwithstanding  to  believe,  that  Nova  Scofkt  knsj 
^^  never  supposed  by  the  British  King  in  wiy  grvnt  t»  hig 
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*'  subjects  to  come  to  the  south  of  St.  John*s  JRiver,  although 
"  he  might  have  exacted  from  France  a  relinquishment  of 
"  the  lands  to  the  River  Penobscot,  or  even  Kennebec,  as  a 
"  part  of  Nova  Scotia." 

The  Committee,  after  further  reasoning  upon  the  supposed 
Boundaries  laid  down  in  various  old  charters  affecting  that 
country,  conclude  this  part  of  their  report  by  saying : 

"  We  are  obliged  to  urge  probabilities,  because  in  the  early 
"possession  of  a  roujs^h  and  unreclaimed  country,  accuracy 
"  of  lines  cannot  be  much  attended  to.  But  we  «vish  that  the 
"  north-eastern  Boundary  of  Massachusetts  may  be  left  to 
*•  future  discussion,  when  other  evidences  may  be  obtained, 
"  which  the  war  has  removed  from  us." 

"  In  a  work  entitled  "  Private  correspondence  of  Dr. 
Franklin,  we  find  the  following  authentic  account  of  what 
occurred  during  this  important  period  of  the  negotiations  in 
1782. 

1.  Extract  of  a  letter  from  Dr.  Franklin  to  the  Honble. 
Robert  Livingston,  dated  Passy,  14th  October,  1782. 

"  We  have  now  made  several  preliminary  propositions, 
"  which  the  English  Minister,  Mr.  Oswald,  has  approved 
"  and  sent  to  his  Court.  He  thinks  they  will  be  approved 
"  there,  but  I  have  some  doubts.  In  a  few  days,  however, 
"  the  answer  expected  will  determine.  By  the  first  of  these 
"  articles  the  King  of  Great  Britain  renounces  for  himself 
"  and  successors  all  claim  and  pretension  to  dominion  or  ter- 
"  ritory  within  the  thirteen  United  States  ;  and  the  Boun- 
"  daries  are  described  as  in  our  instructions,  except  that  the 
"  li7ie  between  Nova  Scotia  and  New  England  is  to  be  set-- 
"  tied  by  Commissioners  after  the  Peace." 

2.  Extract  of  a  letter  from  Dr.  Franklin  to  the  Hon.  R. 
"  Livingston,  dated  Passy,  December  5,  1782. 

"  You  desire  to  be  very  particularly  acquainted  with  every 
"  step  which  tends  to  a  negociation.  I  am  therefore  en- 
"  couraged  to  send  you  the  first  part  of  the  journal,  which 
"  accidents  and  a  long  severe  illness  interrupted,  but  which 
"  from  notes  1  have  by  me  may  be  continued,  if  I  thought 
"  proper.  In  its  present  state  it  is  hardly  fit  for  the  inspec- 
"  tion  of  Congress,  certainly  not  for  public  view ;  I  confide 
"  it  therefore  to  your  prudence. 

"  The  arrival  of  Mr.  Jay,  Mr.  Adams,  and  Mr.  Laurens, 
"  relieved  me  from  much  anxiety,  which  must  have  con- 
"  tinned,  if  I  had  been  left  to  finish  the  Treaty  alone ;  and 
*'  it  has  given  me  the  more  satisfaction,  as  I  am  sure  the 
"  business  has  profited  by  their  assistance. 
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''  Much  of  the  summer  had  been  taken  up  in  objecting 
"  against  the  powers  given  by  Great  Britain;  and  in  remov- 
"  ing  those  objections,  the  using  any  expressions  that  might 
"  imply  an  acknowledgment  of  our  independence,  seemed 
"  at  first  industriously  to  be  avowed.  (Q,.  avoided  ?)  But 
"  our  refusing  otherwise  to  treat,  at  length  induced  them 
"  to  get  over  that  difficulty  ;  and  then  we  came  to  tk?  noint 
"  of  making  propositions.  Those  made  by  Mr.  Jay  and 
"  me,  before  the  arrival  of  the  other  gentlemen,  you  will 
"  find  in  the  enclosed  paper,  No.  1,  which  was  sent  by  the 
"  British  Plenipotentiaries  to  London  for  the  King's  consi- 
"  deration.  After  some  weeks  an  Under  Secretary,  Mr. 
"  Strachey,  arrived,  with  whom  we  had  much  contestation 
"  about  the  Boundaries,  and  other  articles  which  he  propo- 
"  sed ;  we  settled  some,  which  he  carried  to  London,  and 
"  returned  with  the  propositions,  some  adopted,  others  omit- 
"  ted  or  altered,  and  new  ones  added,  which  you  will  see, 
"  paper  No.  2.*  We  spent  many  days  in  disputing,  and 
"  at  length  agreed  on  and  signed  the  preliminaries,  which 
"you  will  receive  by  this  conveyance."       ..,     /         ,,  ,,.;» 

Paper  No.  1,  above  referred  to. 

"Articles  agreed  upon  by  and  between  Richard  Oswald, 
"  Esq.,  the  Commissioner  of  His  Britannic  Majesty  for 
"  treating  of  Peace  with  the  Commirsioners  of  the  United 
"  States  of  America,  on  behalf  of  His  said  Majesty,  on  the 
"  one  part,  and  Benjamin  Franklin  and  John  Jay,  two  of 
"  the  Commissioners  of  the  said  States  for  treating  of  Peace 
"  with  the  Commissioners  of  His  said  Majesty,  on  their  be- 
"  half,  on  the  other  part. 

"  Whereas  reciprocal  advantages  and  mutual  convenience 
"  are  found  by  experience  to  form  the  only  permanent  foun- 
"dationof  peace  and  friendship  between  States,  it  is  agreed 
"  to  frame  the  articles  of  the  proposed  Treaty  on  such  prin- 
"ciples  of  liberal  equity  and  reciprocity,  as  that  partial  ad- 
"  vantages  (those  seeds  of  discord)  being  excluded,  such  a 
"  beneficial  and  satisfactory  intercourse  between  the  two 
"  countries  may  Be  established,  as  to  promise  and  secure  to 
"  both  the  blessings  of  perpetvxil  peace  and  harmony. 

1st.  "  His  Britannic  Majesty  acknowledges  the  said  United 
"  States,  viz.,  New  Hampshire,  Massachusetts  Bay,  Rhode 
"Island  and  Providence  Plantations,  Connecticut,  New 
"York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland, 
"  Virginia,  North  Carolina,South  Carolina,  and  Georgia,  to  be 

*  This  Paper  No.  2  is  not  contained  in  the  work  from  which  theia  extract! 
are  taken. 
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free,  lovereign,  and  independent  States ;  that  he  treats  with 
"  them  as  such  ;  and  for  Himself,  his  Heirs  and  Successors, 
"  relinquishes  all  claims  to  the  government,  propriety  and 

territorial  rights  of  the  same,  and  every  part  thereof ;  and 
"  that  all  disputes  which  might  arise  in  future  on  the  subject 
"  of  the  Boundaries  of  the  said  United  States,  may  be  pre- 
"  vented,  it  is  hereby  agreed  and  declared  that  the  foUow- 
*'  ing  are,  and  shall  remain  to  be,  their  Boundaries,  viz : 

"  The  said  States  are  bounded  North  by  a  line  to  be  drawn 
^^frorn  the  North-west  angle  of  Nova  Scotia  along  the  Mgh- 
''  lands  which  divide  those  Rivers  that  empy  themselves  into 
"  the  River  St.  Lawrence  from  those  which  fall  into  the 
"  Atlantic^  to  the  North-Westernmost  head  of  Connecticut 
"  River  ;  thence  down  along  the  middle  of  that  river  to  the 
"  45th  degree  of  north  latitude,  and  thence  due  west  in  the 

latitude  forty-five  degrees  north  from  the  Equator,  to  the 

north- westernmost  side  of  the  River  St.  Lawrence,  or  Ca- 
''  taragay  ;  thence  straight  to  the  Lake  Nepissing,  and  thence 
"straight  to  the  source  of  the  River  Mississippi:  west,  by  a 
"line  to  be  drawn  along  the  middle  of  the  River  Missrssippi, 
''  to  where  the  said  line  shall  intersect  the  31st  degree  of 
''north  latitude  ;  south,  by  a  line  to  be  drawn  due  east  from 
"the  termination  of  the  line  last  mentioned,  in  the  latitude 
"  of  31  degrees  north  of  the  Equator  to  the  middle  of  the  River 
**  Apttlachicola  or  Oatahouchi ;  thence  along  the  middle  there- 
"  of  to  its  junction  with  the  Flint  River  ;  thence  straight  to 
"the  head  of  St.  Mary's  River;  thence  down  along  the 
"  middle  of  St.  Mary^s  River  to  the  Atlantic  Ocean  :  and 
''east,  by  a  line  to  be  drawn  along  the  middle  of  St.  John^s 
"  River,  from  its  source  to  its  m^uth  in  the  Bay  of  Fundy, 
"comprehending  all  Islands  within  twenty  leagues  of  any 
"part  of  the  shores  of  the  United  States,  and  lying  between 
"  lines  to  be  drawn  due  east  from  the  points  where  the  afore- 
"  said  Boundarie9  between  Nova  Scotia  on  the  one  part,  and 
"  East  Florida  on  the  other  part,  shall  respectively  touch  the 
"  Bay  of  Fundy  AND  the  Atlantic  Ocean." 

"  Paris,  8th  October,  1782. 

"  A  true  copy  of  which  has  been  agreed  on  between  the 
"  American  Commissioners  and  me,  to  be  submitted  to  His 
"  Majesty's  consideration.        (Signed)         "R.Oswald.'' 

"  Alteration  to  be  made  in  the  Treaty,  respecting  the  Boun- 
"  daries  of  Nova  Scotia,  viz  : 

"  East,  the  true  line  between  which  and  the  United  States 
"  shall  be  settled  by  Commissioners,  as  soon  as  conveniently 
'^may  be  after  the  war.'^  ^Wh^m 
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3.  Extract  of  a  letter  from  Dr.  Franklin  to  the  Hon.  R7 
Livingston,  Secretary  for  Foreign  AfiairSi  dated  Pussy,  14tk 
December,  1782:    ...  ,. 

"  Sib, — Wo  have  the  honor  to  congratulate  Congress  on 
"  the  signature  of  the  Preliminaries  of  a  Peace  between  the 
"  Court  of  Great  Britain  and  the  United  States  of  America, 
"to  be  inserted  in  a  Definitive  Treaty  so  soon  as  the  terms 
"  between  the  Crowns  of  France  and  Great  Britain  shall  be 
"agreed  on.  A  copy  of  the  articles  is  here  enclosed." — 
(N.  B.  The  second  article  is  there  described  such  as  it  now. 
stands  in  the  Treaty  of  1783.) 

"Remarks  on  Article  11.  relative  to  the  Boundaries  : 

"  The  Court  of  Great  Britain  insisted  on  retaining  all  the 
"  territories  comprehended  within  the  Province  of  Quebec, 
"  by  the  Act  of  Parliament  respecting  it.  They  contended 
"  that  Nova  Scotia  should  extend  to  the  River  Kennchecy 

The  evidence  of  Mr.  Adams  and  Mr.  Jay,  (co-plenipotenti-  - 
aries  with  Dr.  Franklin  in  negotiating  the  Treaty  of  1782-3) 
relative  to  the  same  matters,  subsequently  taken  on  oath  be? 
fore  the  Commissioners  appointed  under  the  Treaty  of  1794, 
for  ascertaining  the  true  St.  Croix,  corroborates  in  every 
point  the  information  given  by  Dr.  Franklin. 
, "  T<he  British  Commissioners,"  says  Mr.  Adams,  "  first 
"  claimed  to  Piscataqua  River,  then  to  Kennebec,  then  to 
Penobscot,  and  at  length  to  St.  Croix,  as  marked  on  Mit-- 
"chell's  map." 

That  map,  Mr.  Adams  had  declared,  was  the  only  map  or 
plan  which  was  used  by  the  CDmmissioners  at  their  public 
conierences.  .jv.  a.:,'  ak^sLf  ir'-k-,iK  •vVH-:'-fe'*'.'v^*i» -.«■,>**  i>,.-j';irt, 

Mr.  Adams  proceeds  to  say,  "  one  of  the  American  Comh 
"  missioners  at  fiirst  proposed  the  River  St.  John,  as  marked 
"  on  Mitchell's  map ;  but  his  colleagues  observing,  that  aa 
"  the  St.  Croix  was  the  River  mentioned  in  the  charter  of 
"  Massachusetts  Bay,  they  could  not  justify  insisting  <m  the 
"  St.  John  as  an  ultimatum,  he  agreed  with  than  te  a,dher<e 
^^  to  the  charter  of  Massachusetts  Bay." 

"  The  ultimate  agreement,"  repeats  Mr.  Adams,  in  reply  to 
another  interrogatory,  "was  to  adhere  to  the  Charter  of  Mas- 
"  sachusetts  Bay,  and  to  the  St.  Croix  River  mentioned  in  it, 
"  which  was  supposed  to  be  delineated  in  Mitchell's  map." 

Mr.  Jay  declared  on  oath,  in  the  same  manner,  that  "in  the 
"  course  of  the  negotiations,  difficulties  arose  respecting  the 
"  eastern  extent  of  the  United  States.  That  Mitchell's  map 
"  was  before  them,  and  was  frequently  consulted  for  geogra- 
"phical  information. 
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Further,  Mr.  Jay  declared,  that  he  doubted  there  having 
*  then  been  very  clear  conceptions  relative  to  the  just  and  pre- 
cise eastern  extent  of  Massachusetts,  for  ho  had  reason  to 
believe,  that  ••ospectablc  opinions  in  America  at  that  time 
"  (1782)  considered  the  River  St.  John  as  the  proper  eastern 
"  limit  of  the  United  States." 

The  foregoing  documents  will  now  form  the  subject  of 
some  remarks  in  the  order  in  which  they  have  been  quoted. 

The  instructions  framed  in  1779  by  the  Congress  of  the 
United  States,  preparatory  to  a  negotiation  for  peace,  contains 
the  same  Article  respecting  Boundaries  which,  with  some 
important  modifications,  was  afterwards  transferred  to  the 
Treaty.  The  changes  introduced  into  the  Article  relate  to 
two  portions  of  the  Boundary  :  1°.  That  part  of  the  North- 
ern Boundary  which  extends  from  where  the  parallel  of  46® 
North  Latitude  intersects  the  River  St.  Lawrence  to  the  Mis- 
sissippi :  2°.  The  Eastern  and  adjoining  part  of  the  North- 
ern Boundary  of  the  United  States.*    *  *  <^ 

The  first  of  these  amendments  had  the  effect  of  substitu- 
ting for  the  line  proposed  by  The  United  States  from  Lake 
Nepissing  to  the  Mississippi  another  line  passing  very  consi- 
derably to  the  South,  through  the  great  chain  of  North  Ame- 
rican Lakes.     In  virtue  of  the  second,  the  River  St.  Croix  is 
made  to  constitute  the  Eastern  boundary  of  the  United  States, 
instead  of  the  River  St.  John,  which  had  been  proposed  by 
the  American  Congress ;  and  certain  highlands  are  substitu- 
ted for  that  part  of  the  River  St.  John,  which  would  have 
formed  a  boundary  on  the  north ;  a  definition  of  what  was  to 
be  understood  by  "  the  North-west  angle  of  Nova  Scotia," 
having  been  at  the  same  time  inserted  in  the  same  article  of 
the  Treaty.     It  is  further  to  be  observed,  that  such  latitude 
as  had  been  given  by  the  instruction  itself  to  the  American 
Commissioners  was  subjected  to  certain  specific  restrictions, 
and  that  in  both  the  cases  above-mentioned,  these  restrictions, 
as  well  as  the  original  proposals,  were  set  aside  in  the  course 
of  the  negotiation.     With  respect  to  the  latter,  the  American 
negotiators,  in  case  of  not  being  able  to  obtain  the  River  St. 
John  for  an  Eastern  boundary,  were  "  empowered  to  agree 
"  that  the  same  shmildbe  afterwards  adjusted  by  Commissi- 

*  Althougb,  io  the  ioitructiona  addreised  by  the  American  Congreii  to  their 
Commiasioners,  the  proposal  of  the  River  St.  John  is  expreHed  only  with  re- 
ference to  the  east  boundary,  it  ii,  neverthelets,  manifett  that,  owing  to  the 
bend  of  that  river  to  the  westward,  it  would,  in  point  of  fact,  constitute  a  con- 
siderable part  of  the  northern  boundary  also.  .^,*- ,^,  ^     . 


19 

' '  oners  to  be  duly  appointedfor  that  purpose. "  It  is  needless 
to  repeat  the  words  of  the  Treaty  already  cited  to  prove  that 
neither  of  these  two  proposals,  the  original  or  the  substitu- 
ted, was  accepted  ;  but  on  the  contrary,  that  a  more  westerly 
river  than  the  St.  John,  and  one  which  had  consequently  the 
effect  of  contracting  the  territory  to  be  defined  on  that 
side,  was  ultimately  agreed  upon,  and  so  consigned  to  the 
Treaty. 

The  mere  exposition  of  these  facts  is  sufficient  to  esta- 
blish that  whatever  may  have  been  the  principle  upon 
which  the  United  States  thought  fit  to  ground  their 
pretensions,  the  proposals  emanating  from  it  were  evi- 
dently not  satisfactory  to  the  British  Government,  and  that 
the  principle  itself  was  so  little  capable  of  bearing  them 
out,  that  it  became  indispensable  to  admit  a  new  arrange- 
ment of  the  Boundaries,  which  could  not  possibly  repose  on 
the  same  principle. 

It  is  observable,  indeed,  that  the  American  Instructions 
declare  no  principle  of  settlement  with  respect  to  the  Boun- 
daries. To  say  that  "  the  Boundaries  of  these  States  are  as 
"follows"  is  the  assertion  of  a  fact,  not  the  declaration  of  a 
principle.  Supposing  the  proposition  contained  in  these 
words  of  the  instruction  to  be  true,  it  may  have  been  true 
on  the  principle  of  possession,  or  on  that  of  right  derived 
from  any  one  of  several  distinct  sources,  or  from  all.  It  may 
have  been  a  right  of  the  United  States,  taken  severally,  or 
of  the  same  States  constituting  one  political  body.  The 
only  part  of  the  instruction  relating  to  Boundaries,  which 
even  hints  at  a  principle,  is  that  incidental  clause  wherein 
a  substitution  for  the  proposed  eastern  boundary  is  placed, 
eventually  at  the  discretion  of  the  American  Minister. 
Speaking  of  the  appointment  of  Commissioners  as  condition- 
ally suggested,  the  clause  in  question  runs  thus :  Accord- 
"  ing  to  such  line  as  shall  be  by  them  settled  and  agreed  on 
"  as  the  Boundary  between  that  part  of  the  State  of  Massa- 
"  chusetts  Bay,  formerly  called  the  Province  of  Maine,  and 
"  the  Colony  of  Nova  Scotia,  agreeably  to  their  respective 
"  rights."  But  this  proposal  having  been  rejected  by  the 
British  Government,  and  a  new  arrangement  substituted  au- 
thoritatively in  the  Treaty  for  the  original  proposal  which 
preceded  it,  there  is  no  ground  whatever  for  concluding  that 
the  Treaty  stipulation,  as  it  now  stands,  was,  in  any  degree, 
connected  with  that  principle.  The  presumption  is,  indeed, 
entirely  the  other  way.  In  giving  a  discretionary  power  to 
their  Minister  on  the  two  points  before   mentioned,  the 


United  States  express  thoinselves  as  fullows :  "  Nolwith* 
"  standing  the  clkar  right  of  these  Stafes,^^  (viz.  to  the  set 
of  boundaries  first  proposed)  ''  and  the  importance  of  theoh- 
*^jectf  yet,  they  are  so  much  influenced  by  the  dictates  of  ke- 
"  LioiON  AND  HUMANITY,  6^c.  that  you  are  hereby  empowered 
'Uo  ag^ree  to  some  other  Line,  <^c."  That  is  to  say,  the 
"clear  right"  of  the  United  States  was  eventually  to  bo 
given  up  from  general  motives  of  "  humanity"  to  the  ob- 
jections, as  such,  of  their  adversary  ;  not,  observe,  to  any 
convincing  proofs  which  that  adversary  might  furnish  of  his 
superior  title  to  ports  of  the  frontier  territory,  but  to  his  de- 
termination rather  to  carry  on  the  war,  than  to  sign  a  peace 
in  strict  conformity  with  the  pretensions  of  The  United 
States.  Such  forbearance  is  worthy  of  the  highest  praise  on 
grounds  of  "  religion  and  humanity ;"  but  it  is  any  thing  ra- 
ther than  evidence  that  the  Boundaries,  as  ultimately  agreed 
upon,  were  regulated  by  a  fixed  acknowledged  principle  of 
right. 

An  attentive  penisal  of  the  foregoing  extracts  from  the 
Report  of  the  Committee  of  the  American  Congress  can 
hardly  foil  to  suggest  the  following  conclusions  : — 1^.  That 
although  the  United  States  may  not  have  thought  it  pru- 
dent to  ground  their  territorial  claims  upon  any  distinct  prin- 
ciple in  the  instruction  prepared  for  their  Plenipotentiary, 
they  well  knew  that  their  only  plausible  title  was  that  de- 
rived under  their  charters  as  British  Colonies,  modified  by 
subsequent  Acts  of  the  Government.  2*^.  That,  although 
they  deemed  the  justice  of  their  claim  too  manifest  to  re- 
quire the  exhibition  of  any  direct  proofs,  they,  nevertheless, 
anticipated  opposition  from  Great  Britain  to  their  proposal 
respecting  the  north-eastern  Boundary,  and  perhaps  even 
the  assertion  of  a  counter  claim,  as  far  west  as  the  River 
Penobscot  or  the  Kennebec.  3®.  That  with  reference  to 
this  north-eastern  Boundary,  they  felt  the  necessity  of  urging 
probabilities,  "  because  in  the  early  possession  of  a  rough 
"  unreclaimed  country,  accuracy  of  Lines  cannot  be  much 
*' attended  to."  4*^.  That  it  was  their  '^wish"  to  have  the 
"  north-eastern  Boundary  of  Massachusetts  left  to  future 
''discussion." 

There  is  no  necessity  for  going  into  any  length  of  reason- 
ing on  these  conclusions.  It  is  sufficient  to  consign  them 
here  for  eventual  reference  in  future  stages  of  these  remarks. 
To  one  point,  however,  it  may  be  well  to  direct  immediate 
attention,  namely,  the  "wish"  expressed  by  the  American 
Congress  that  the  north-eastern  Boundary  of  Massachusetts 
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should  be  reserved  for  future  discussion.  Somo  of  the  cimuin' 
stances  under  which  that  wish  was  ontertainod  may  be  easily 
collected  from  the  documents  already  referred  to. 

It  appears,  in  the  first  place,  that  The  United  States  wcro 
ihen  actually  in  possession  of  "Grants,  Charters,  Royal 
Commissions  and  Indian  Cessions,"  sutlicient  in  their  opinion 
to  prove  the  "clearness"  of  their  "right."  It  also  appears  that 
the  channel  of  the  River  St.  John,  such  as  it  was  afterwards 
proposed  in  negotiation  as  their  north-eastern  Boundary, 
wa^^  comprehended  in  that  right;  that  the  independent  sove- 
reignty of  the  United  States,  so  closely  connected  w'th  their 
territorial  right,  remained  to  bo  established  ;  and  thai  its  es- 
tablishment in  virtue  of  the  formal  recc^nition  of  Great  Bri- 
tain was  the  main  object,  to  which  they  were  looking  with 
I  eagerness  as  the  crown  and  consummation  of  their  struggle. 

The  approximation  of  these  circumstances  is  by  no  means 
unimportant.     It  was  natural  to  inquire  why  there  should 
{have  been  any  wish  on  the  part  of  The  United  States,  to 
leave  their  north-eastern  Boundary  unsettled  in  the  Treaty 
of  Peace,  which  was  to  settle  all  other  parts  of  the  Boun- 
dary, when  they  were  already  possessed  of  such  convincing 
proofs  of  the  "  clearness"  of  their  "  right  ?"     The  answer  is 
mow  obvious.    The  American  Congress,  besides  wishing  ear- 
nestly for  Peace,did  not  o^'erlook.  the  advantage  with  whicK 
Ithey  might  hope  to  maintain  their  pretension  in  its  utmost 
[extent  after  the  recognition  of  their  independence  should 
Ihave  been  placed  by  an  act  of  solemn  ratification  beyond 
Ithe  reach  of  Great  Britain.     It  might  be  difficult  to  prove 
Ithat  the  same  reason  was  among  the  motives  which  induced 
|the  British  Government  to  insist  upon  defining  the  whole 
)undary  Line  in  one  and  the  same  Treaty ;  but  it  is  at 
least  evident,   in  point  of  factf  that    Great  Britain  could 
Inot  have  acted  more  strictly  in  accordance  with  that  sup- 
[position  than  she  did ;  and  that  the  agroment  ultimately 
jonsigned  to  the  Treaty,  bore  every  appearance  of  proving 
m  effectual  safeguard  against  future  dispute  or  encroach- 

The  correspondence  of  the  American  Plenipotentiarfes, 

id  the  evidence  which  they  subsequently  gave  on  oath  be- 

Ifore  the  Commissioners  appointed  under  the  Treaty  of  1794 

to  ascertain  the  true  River  St.  Croix,  also  present  and  con- 

irm  facts  which  it  is  material  to  bear  in  mind.     The  letters 

md  evidence  in  question  furnish  the  data  which  follow. 

1®.  The  proposals  made  to  the  British  Plenipotentiai^/ 
in  the  negotiations  of  ^  T83,  were  in  substance  precisely  tha 
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same  as  those  which  appear  in  the  instructions  drawn  up  by 
the  American  Coiigress  in  1779,  and  to  which  the  approved 
Report  of  their  Committee,  in  1772,  refers. 

2**.  These  proposals,  on  their  being  sent  to  London  by  Mr. 
Oswald,  were  rejected  by  the  British  Government. 

3®.  The  American  Negotiators,  after  some  difference  of 
opinion,  agreed  amongst  themselves  to  regulate  their  demand 
by  the  Charter  of  Massachusetts  E' 

4^.  Between  the  rejection  of  the  first  American  proposals, 
and  the  adoption  of  the  Article  which  now  stands  in  the 
Treaty,  much  strenuous  contestation  took  place  respecting 
the  Boundaries,  the  British  Negotiators  demanding  succes- 
sively to  the  Kennebec,  to  the  Penobscot,  and  to  the  St. 

Croix.      ,%,vt  y.; ;  ■ 

5^.  No  mention  is  mi  le  of  any  principle  agreed  upon  by 
hothparties  as  the  basis  on  which  the  conflicting  territorial 
claims  were  to  be  adjusted. 

Enough  has  been  stated  to  establish  that  what  was  laid 
down  in  the  outset  of  this  inquiry  as  the  general  intention 
of  the  Treaty  of  1783,  resulting  from  an  examination  of 
the  preliminary  expressions  employed  therein,  is  fully  borne 
out  by  such  additional  information  oi  an  authentic  kind,  as 
can  now  be  obtained  respecting  the  negotiations,  either 
during  their  progress  or  immediately  prior  to  their  com- 
mencement. The  instructions  cuid  correspondence  of  the 
American  Negotiators  coincide  with  the  Treaty  itself,  in 
showing  that  notwithstanding  the  conviction  professed  by 
The  United  States  of  the  "cleeyrness"  of  their  "right,"  a  great 
degree  of  uncertainty  prevailed  on  both  sides  respecting  the 
clej 'lis  of  either  party  to  the  Territory  in  dispute,  and  that 
it  was  ultimately  found  best  to  cut  the  knot  by  a  peremptory 
decision,  resting  on  no  principle  but  that  of  mutual  consent 
and  the  obvious  utility  of  removing  any  immediate  cause  of 
disagreement  and  collision  from  the  intercourse  of  the  two 
Countries. 

Having  thus  endeavoured  to  form,  on  grounds  already  ex- 
plained, a  distinct  and  correct  conception  of  what  the  framexs 
of  the  Treaty  had  generally  in  view  when  they  defined  the 
Boundaries,  in  the  absence  of  any  settled  line  then  existing 
between  Massachusetts  and  the  adjoining  British  Provinces, 
it  may  considerably  advance  the  argument  to  know  what 
notions  were  at  that  time  entertained  of  the  country,  to 
which  both  parties  asserted  a  claim.  No  v^ry  detailed  or 
perfect  information  can  be  expected  to  result  from  such  an 
inquiry.    The  opinion  of  the  American  Congress  has  just 
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been  cited  to  th*  atTect  that  ''probabilities"  only  eau  be 
"  urged"  with  respect  to  a  "  rough,  unreclaimed  country." 
Some  knowledge,  however,  though  in  many  respect! 
limited  and  inaccurate,  must  surely  have  existed  of  a 
region  not  wholly  der titute  of  settlers,  which  had  been  tra 
versed  not  long  before  by  a  body  of  Troops,  and  previously 
investigated  by  an  Officer  in  the  public  employment,  and  of 
which  several  maps  exhibiting  the  supposed  courses  of  the 
principal  rivers  and  the  general  outline  of  the  coast  and  bays 
had  been  published.  That  knowledge,  whatever  may  have 
been  its  degree,  must  surely  have  reached  the  negotiators  of 
the  Treaty;  and  there  can  be  little  doubt  that  in  describing  the 
Boundaries  of  The  United  States,  they  wrjre  more  or  less 
guided  by  its  influence. 

The  following  are  Extracts  from  Governor  Po;  mall's 
"  Topographical  Description  of  the  Middle  British  Ameri- 
"  can  Colonies,"  published  in  the  year  1776  : — 

*'  All  ibt  Rivert  which  have  tb«ir  sources  amidit  the  northern  ridgei  of  this 
"  great  rr  ga  fall  into  Canada  or  St.  Lawrence  Riter,  a*  the  St.  Francii, 
<*  Chaudiere,  and  many  others ;  all  which  have  their  sources  amidst  ^be 
"  southern  tiign,/aU  into  the  Batf  o/Fvn^  or  into  tht  main  ocmm. 

"  Connecticut  River  rises  in  north  latitude,  46°  10'  at  the  Height  of  Land  ia 
"  long.  4"  east  of  the  meridian  of  Philadelphia. 

"  A  rantre  running  hence  across  the  east  Boundary  line  in  New  Hampshire, 
"  in  ?at.  44^".  and  trending  north  eiist,  forms  the  Hnght  qf  Land  between 
''  Kennebaiff  and  Chaudiere  Rivers ;  of  the  nature  and  course  of  tbie  bigblaoj 
"  I  am  totally  uninformed.  •  •  • 

"  As  the  River  Kennebaig  has  been  now  rendered  famous  as  a  pass  by  a 
"  march  of  some  spirit  and  enterprise,  made  by  the  Americans  following  its 
"  course  across  the  lacd  to  St.  Lawrence,  or  Canada  River,  I  shall  here  give 
"  a  more  particular  and  detailed  description  of  it  than  I  should  otherwise  have 
"  entered  into. 

*'  This  river  in  the  year  1754  and  1755  was  talked  of  as  a  route  by  which 
«an  army  might  pass  the  best  and  shortest  way  to  attack  Canada  and  Que* 
"bee.  •  »  »< 

"  When  I  was  Governor  of  the  Province  of  Massachusetts  Bay,  I  bad  the 
"  route  particularly  investigated  by  Enrign  Howard,  a  country  surveyor,  under 
"  the  direction  of  Capitain  Nichols,  who  comimanded  at  Fort  Frederick.  In- 
"  stead  of  a  short  pats  of  some  eight  or  Um  miles  of-  easy  portage,  this  Indian 
"  path  turned  out  to  be  a  route  on  aline  as  a  bird  flies,  of  nearly  fifty  miles 
"  over  land,  impracticable  to  an  army  that  hath  a  train  of  artillery  and  heavy 
**  baggage.  It  appeared,  howbver,  (that  although  a  difficult  and  verv  laboriir 
"  ous  route)  it  was  practicable  to  any  body  of  men,  who  should  go  light  armed 
"aa  a  scouting  party,  either  to  reconnoitre  oi  to  break  up  settlements.  The 
"  sort  of  march  which  Arnold  arihis  people  experienced  has  confirmed  this 
"  ati-ount,  given  17  or  18  years  ago.  A{t«r  taking  possession  of  the  Penob- 
*'  skaig  country,  I  had  all  ^he  eastern  branches  of  this  river  traced  to  their 
"  sources,  and  the  cummunicatiocs  between  them  and  the  waters  of  the  Pe- 
"  nobskaig  scrntinizer  jy  constant  scouting  parties.  i' 

"  The  River  Kennebaig,  to  begin  from  its  principal  branch,  may  be  describM 
"  aa  rising  on  the  Height  qf  Land,  in  north  lat.  45°  20',  and  in  east  loag . 
"  from  Philadelphia  5"  10'  or  thereabouts. 
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"  Tbi  ranget  in  York  nnd  Cumberland  couDtiet  trend  to  ih«  nortliwaYd  oT 
*'  north-eait ;  thota  in  tlia  county  of  Lincola.  cait  of  K«na«baig,next  tbacoaat. 
•'  do^  likewiM;  but  within  land  they  tiend  more  and  more  to  the  east  of 
••  Dorlh-eait.  All  the  heads  of  Kennebaig,  Penobtcaig  and  Paisamaouada 
"  Riveri  are  in  the  Height  of  Land,  running  eatt-north-eatt."— [pp.  15,  19, 
22,24.1 

These  extracts  throw  a  strong  light  on  this  part  of  the 
inquiry,  and  serve  to  bring  into  one  point  of  view  what  was 
known,  and  what  was  not  known,  respecting  the  high  ranges 
of  land  from  which  the  principal  rivers  to  the  east  of  Lake 
Champlain  (falling  according  to  Mr.  Pownall's  threefold  di* 
vision,  either  into  the  St.  Latorence,  or  into  the  OceaUf  or 
into  theBayof  Fundy)  derive  their  head  waters. 

First,  there  is  a  range  ranning  in  a  north-easterly  direc* 
tion  from  the  source  of  the  Connecticut  River,  ibrming 
''  the  height  of  land  between  Kennebaig  and  Ghaudiere  Ri^ 
vers." 

Secondly,  there  is  the  range,  also  termed  "  Height  of 
Land^^  in  which  are  situated  "  all  the  heads  of  Kennebaig, 
Penobscaig,  and  Passamaquada  Rivers."     This  Height  of 
Land  runs  "  east-north-east,"  and  is  rather  a  prolongation  of 
the  former  range  than  a  separate  one. 

Thirdly,  the  tract  of  Country  lying  between  this  "  Height 
of  Land"  and  the  St.  Lawrence,  is  described  as  fifty  miles  in 
breadth,  offering  "a difficult  and  very  laborious  route,"  and 
one  only  practicable  for  Troops  when  unaccompanied  with 
artillery  and  heavy  baggage. 

It  must  be  added,  that  with  the  exception  of  the  head  wa- 
ters of  the  River  Connecticut,  which  had  been  recently  ascer- 
tained  by  an  actual  survey,  the  latitudes  of  the  rivers  at  their 
respective  sources  appear  to  have  been  liid  down  with  no 
great  precision.  Mr.  Pownall  says,  however,  that  on  taking 
possession  of  the  Penobscaig  Country,  he  had  ''  all  the  eastern 
"  branches  of  this  river  traced  to  their  sources,  and  the  com- 
"  munications  between  them  and  the  waters  of  Penobscaig 
"scrutinized  by  constant  scouting  parties." 

Speaking  of  the  whole  range  of  highlands  at  the  head  of 
the  Atlantic  Rivers  nearest  to  the  Connecticut,  the  author  ob- , 
serves  as  follows :  "  between  this  high  mountainous  tract 
"  and  the  Ocean,  both  in  its  northern  and  its  eastern  range, 
"  there  is  a  Piedmont  of  irregularly  broken  hilly  land.  Of 
"  that,  in  the  eastern  ^  irts  of  New  England,  especially  east 
"of  Penobscaig,  lean  say  nothing  with  accuracy,  and  will 
"  therefore  say  nothing  at  all."  p.  17. 

This,  it  must  be  allowed,  is  the  language  of  an  author 
scrupulously  attached  to  truth ;  and^  on  the  whole,  it  may 
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be  fnferred  with  safety  from  his  work,  that  all  the  River*" 
flowing  into  the  Atlantic  between  the  Connecticut  and  the 
St.  Croix  were  either  known  or  supposed  to  hare  their  head 
waters  in  a  rangeof  highlands,  or  mountainous  tract,  stretch- 
ing eastward  with  a  strong  northerly  inclination ;  and  that 
less  was  known  of  the  range  in  proportion  as  it  extended  to- 
wards Nova  Scotia. 

It  is  hardly  conceivable  that  such  a  work  as  Mr.  Pewnall's 
should  have  been  unknown  to  the  persons  who  negotiated 
the  Treaties  of  1782-3,  nor  is  it  at  all  likely  that  much  had 
been  added  to  the  topographical  accounts  of  New  England  and 
the  adjoining  districts,  between  the  period  of  its  publication 
in  1776,  and  the  conclusion  of  the  Preliminary  Articles  of 
Peace. 

At  an  earlier  period  than  either  of  those  the  Royal  Procla- 
mation of  1763  described  the  Boundaries  of  the  Province  of 
Q,uebec  in  the  following  terms. 

"  Firstly. — ^The  Government  of  Quebec,  bounded  on  the 
*'  Labrador  Coast  by  the  River  St.  John,  and  from  thence 
"  by  a  line  drawu  from  the  head  of  that  river,  through  the 
<'  Lake  St.  John,  to  the  south  side  of  the  lake  Nepissim ; 
"from  whence  the  said  line  crossing  the  river  St.  Lawrence, 
"and  the  Lake  Champiain  in  forty-five  degrees  of  north  lati- 
"  tude,passe8  along  the  high  lands  which  divide  the  rivers  that 
"  empty  themselves  into  the  said  River  St.  Lawrence  from 
"  those  which  fall  into  the  sea^  and  also  along  the  north  coast 
**  of  the  Baydes  Chaleurs,  and  the  coast  of  the  Gulf  of  St. 
"  Lawrence  to  Cape  Rosiers,  and  from  thence  crossing  the 
"  mouth  of  the  River  St.  Lawrence  by  the  west  end  of  the 
"  Island  of  Anticosti,  terminates  at  the  aforesaid  River  St. 
"  John." 

The  utter  impossibility  which  is  iiow  known  to  exist,  of 
joining  the  two  extremities  of  the  Line  therein  described  aj» 
passing  "  along  the  high  lands,"  and  also  "  along  the  north, 
coast  of  the  Bay  des  Chaleurs,"  and  a  similar  inconsistency 
which  had  been  previously  discovered  and  imperfectly  re- 
medied in  another  part  of  the  same  boundary  line,  by  the 
description  of  that  line  in  its  counterpart,  the  duebec  Act, 
renr'er  that  document  as  well  as  the  latter  wholly  inapplica- 
ble for  any  geographical  purposes,  to  the  present  question.* 

It  is  now  time  to  consider  the  particular  expressions  of  the' 
Treaty  in  which  the  difficulties  of  this  question  are  in  vol  v-- 
ed,  and  it  may  be  hoped  that  the  preceding  inquiries  and  re- 

*  A  further  eipUnation  of  tbii  will  be  ItereBlter  ^iv«n. 


u 


r 

i: 


markfwill  eontribuU  effeQtually  to  their  solution.  Thft 
precise  words  of  the  second  Article  are  these,  "  From  the 
"  north-west  angle  of  Nova  Scotia,  viz.  that  angle  which  it 
"  formed  by  a  line  drawn  duet  north  from  the  source  of  St. 
'<  Croix  River  to  the  Highlands,  along  the  said  highlands 
'*  which  divide  those  Rivers  that  empty  themselves  into  the 
"  River  St.  Lawrence,  from  those  which  fall  into  the  Atlan- 
"  tic  Ocean,  to  the  north-westernmost  head  of  Connecticut 
"  River." 

This  passage  declares  that  the  "  North-west  angle  of  Nova 
Scotia"  was  to  be  the  point  of  departure  for  the  Boundary 
Line  of  the  United  States.  What  does  the  north-west 
angle  of  Nova  Scotia  mean  ?  The  words  which  follow  in 
the  treaty  explains  its  signification ;  "  That  angle  which 
"  is  formed  by  a  line  drawn  due  north  from  the  source 
**of  Str  Croix  River  to  the  highlands."  This  definition, 
which  was  not  in  the  Article  as  first  proposed  by  The  Uni- 
ted States,  and  which  was,  therefore,  in  all  probability,  made 
necessary  by  some  subsequent  consideration,  evidently  com- 
prehends two  lines  :  the  one  artificial,  viz  :  a  due  north  line 
drawn  from  the  source  of  the  River  St.  Croix ;  the  otherj^  a 
natural  line,  formed  by  one  of  the  most  striking  features  of 
the  country,  that  is  to  say,  the  "  Highlands."  The  former 
of  these  lines  having  been  sufficiently  ascertained  for  the 
purposes  of  this  investigation,*  the  first  object  of  the  present 
inquiry  is  to  fix  the  proper  sense  of  the  term  "  Highlands" 
as  intended  by  the  Treaty. 

It  cannot  be  denied  with  any  appearance  of  reason,  that 
in  common  usage  the  word  "  Highlands"  suggests  the  idea 
of  a  mountainous  tract  or  range  of  conspicuous  elevations. 
Such  is  the  idea  we  naturally  convey  in  speaking  of  the 
Highlands  of  Scotland  or  of  those  of  the  Hudson  River.  By 
the  word  Highlander  is  meant,  in  general,  a  Mountaineer. 

It  may  safely  be  asserted  that  a  tract  or  range  of  high  bro- 
ken land,  rising  occasionally  into  eminences  seen  from  a 
distance  along  the  horizon,  was  in  part  known  and  in  part 
believed  to  exist  along  the  heads  of  all  those  Rivers  which 
water  the  eastern  parts  of  New  England  from  the  Connecti- 
cut to  the  Penobscot,  and  so  onward  to  the  St.  Croix.  The 
passages  which  have  been  quoted  from  Pownall's  "  Topogra- 
phical description"  confirms  the  justness  of  that  impressi^ 
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•  An  explorini?  line  only,  run  by  the  compast,  with  occasional  allowance* 
for  the  variation  of  the  needle,  hat  been  trnced  from  the  source  of  the  St- 
Crois  due  north,  by  the  Surveyors,  under  the  fifth  articlt  of  the  Treaty  of 
Ohenl. 
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The  very  miinner  in  which  the  term  "  Highlands'^  is  fimt 
used  in  the  Treaty  is  not  indifferent  as  to  the  intention  of 
the  Negotiators  in  selecting  a  word,  which  was  not  neces- 
sary to  the  expression  of  their  idea,  when  divested  of  all  re- 
ference to  visible  elevation.  The  term  "  Height  of  Land" 
was  well  known  in  America,  and  frequently  used  in  works, 
with  which  the  negotiators  of  the  Treaty  cannot  be  suppo- 
sed to  have  been  unacquainted,  to  express  any  land  immedi- 
ately separating  head  waters  falling  off  on  each  side  in  op- 
posite directions.  We  are  not  then  at  liberty  to  divest  the 
word  actually  chosen  by  the  Negotiators  of  its  own  proper 
signification,  especially  as  it  is  used,  in  the  first  instance^ 
without  any  epithet  or  qualification  whatever  calculated  to 
change  or  modify  the  impression,  which,  taken  alone,  and 
by  itself,  it  cannot  fail  to  convey.  The  words  of  the  definition, 
as  quoted  above  from  the  Treaty,  are,  "  from  the  source  of 
**  St.  Croix  River  to  the  Highlands ;" — to  the  Highlands 
positively,  and  without  any  addition.  It  is  not  till  the  ensu- 
ing clause,  where  the  same  word  is  used  again,  not,  as  before 
for  the  purpose  of  laying  down  the  point  of  departure  of  the 
northern  Boundary  Line,  but  in  order  to  indicate  the  direc- 
tion which  it  was  to  take  on  leaving  the  point  so  laid  down, 
that  the  Highlands  are  designated  with  reference  to  certain 
Rivers  divided  by  them. 

It  is  not  however  intended  to  call  in  question  the  indisso- 
luble connection  subsisting  under  the  Treaty  between  the 
Highlands  and  the  Rivers,  but  merely  to  enforce  and  keep  in 
view  the  propriety  of  not  entirely  changing  the  natural  cha- 
racter and  signification  of  so  prominent  a  term  of  the  treaty 
on  the  very  inadequate  and  erroneous  grounds  advanced  by 
the  Americans.  "^ 

Even  on  Mitchell's  map,  to  which  the  Americans  are  so 
apt  to  refer,  there  are  traces  of  its  having  been  thought  at 
that  time  that  elevated  tracts  or  ranges  of  high  land,  more 
or  less  marked  with  conspicuous  eminences,  lay  generally  to 
the  north  of  the  Rivers  falling  into  the  Atlantic  Ocean.  On 
comparing  that  part  of  Mitchell's  map  with  other  parts  -vvhich 
represent  the  known  mountainous  regions,  such,  for  instance, 
as  New  Hampshire,  but  little  difference  is  perceptible  in 
those  graduated  marks  which  are  there  used,  as  in  other 
maps,  to  indicate  hills  or  mountains. 

There  is  no  doubt,  however,  that  in  fixing  the  true  sense 
of  the  Treaty,  the  term  "  highlands"  must  be  taken  in  con- 
nexion with  the  words  "dividing  rivers,"  which  immediate- 
ly follow  it  in  every  instance  but  the  first.     These  word* 


■'^/'SW^.V'J 


2S 

themselves  must  not  be  detached  from  the  remainder  of  that 
clause  which  goes  on  to  specify  the  particular  Rivers  divided 
by  the  highlands  in  question,  namely,  "  those  that  empty 
"  themselves  into  the  River  St.  Lawrence,"  and  "  those  which 
"fall  into  the  Atlantic  Ocean."  It  thus  becomes  necessary 
to  ascertain  what  Rivers  are  meant  by  the  Treaty,  in  order  to 
settle,  with  the  requisite  degree  of  clearness,  along  what 
Highlands,  or  parts  of  the  Highlands,  the  Boundary  Line  is 
to  be  drawn. 

There  would  be  less  difficulty  in  deciding  this  question  if 
all  the  waters  of  the  disputed  Territory  came  within  one  or 
other  of  the  two  classes  specified  above.  But  there  are  other 
Rivers  in  that  part  of  the  Country, and  these  Rivers  fall  neither 
into  the  River  St.  Lawrence  nor  into  the  Ocean,  but  into  thf- 
Gulf  of  St.  Lawrence,  (or  more  properly  into  the  Bay  of  Cha- 
leurs,)  and  the  Bay  of  Fundy. 

It  has  been  affirmed  on  the  part  of  the  Americans  that 
"  the  Treaty  recognizes  but  two  classes  of  Rivers,"  and, 
therefore  it  is  inferred  "  that  all  the  Rivers  met  by  the  due 
*'  north  line  which  do  not  actually  empty  themselves  into 
"the  River  St.  Lawrence  according  to  its  known  limits,  are, 
"by  the  Treaty,  considered  as  falling  into  the  Atlantic 
"Ocean."  The  assertion  and  the  inference  must  alike  be 
met  by  a  positive  contradiction.  It  is  true  that  the  Treaty 
only  names  two  distinct  classes  of  Rivers  in  the  clause  under 
consideration ;  but  the  same  Treaty  affords  abundant  evi- 
dence that  other  Rivers,  separate  and  excepted  from  the  two 
classes,  thus  specifically  named,  were  also  in  the  contem- 
plation of  those  who  carried  on  the  negotiations ;  and  the 
very  same  clause  of  the  Treaty  contains  an  express  limita- 
tion, which  was  evidently  used  on  purpose  to  preclude  the 
chances  of  misconstruction  incident  to  a  less  cautious  word- 
ing of  the  Article,  and  which,  if  that  had  not  been  the  case, 
it  is  very  difficult  to  believe  that  the  American  Negotiators 
would  have  retained  or  admitted. 

The  Article  respecting  Boundaries  originated,  as  it  has 
been  stated,  with  the  American  Congress.  Notwithstanding 
the  alterations  which  it  underwent  in  the  course  of  Negotia- 
tion, the  term  "  Atlantic  Ocean,"  as  applied  to  the  Rivers 
contradistinguished  from  those  which  fall  into  the  River  St. 
Lawrence,  remained  in  that  Article.  But  although  the  two 
words  remained,  the  proposition  with  which  they  were  im- 
mediately connected  had  experienced  an  essential  change. 
By  the  Treaty  Article,  the  Eastern  Boundary  of  The  United 
States  is  made  to  pass  along  the  River  St.  Croix.     According 
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I  to  the  Article  originally  drawn  up  by  the  American  Congrew, 
and  subsequently  proposed  by  their  Plenipotentiaries  to  that 
I  of  Great  Britain,  the  River  St.  John,  from  its  source  to  its 
I  mouth,  was  to  have  occupied  in  the  Treaty  the  place  of  the 
i  St.  Croix.     The  result  of  carrying  such  a  proposal  into  effect, 
I  would  have  been  that  the  Highlands  along  which  the  Boun* 
dary  Line  was  to  pass,  would  have  commenced  near  the  head 
waters  of  the  Penobscot,  and  as  the  line  was  to  be  carried 
I  westward,  along  those  parts  of  the  highlands  which  imme- 
diately divide  the  head  waters  of  the  Penobscot  and  Kenne- 
!  bee,  both  strictly  Atlantic  Rivers,  from  those  of  the  Chau-  ■ 
Idiere,  there  was  an  evident  and  special  propriety  in  employ-^ 
ing  the  more  limited  term,  applied,  as  it  then  was,  exclu- 
sively to  rivers  falling  into  the  Atlantic  Ocean.     There  is  the 
more  reason  to  believe  that  the  adoption  of  this  term  is  solely 
I  attributable  to  the  position  of  the  spot  where  the  Highland 
Boundary  was  to  begin,  since  it  was  substituted  for  the  more 
comprehensive  word  "  Sea,^*  which  appears  in  the  corres- 
ponding part  of  the  Proclamation  of  1763,  whence  the  Con-  ' 
gress  of  The  United  States  had,  doubtless,  borrowed  the 
substance  of  many  parts  of  their  proposed  Article.  ^ 

The  Proclamation  itself  has  been  appealed  to  in  proof 
that  the  term  "  Sea"  and  "  Atlantic  Ocean"  were  synoni- 
mous.  But  in  those  parts  of  the  Proclamation  in  which 
Boundaries  are  defined,  and  which  were  consequently  drawn 
up  with  a  closer  attention  to  the  expression,the  Atlantic  is  ma**^ 
nifestly  used  in  its  limited  and  more  appropriate  sense  as  con- 
tradistinguished from  the  Gulfs  with  which  it  communicates. 
Referring  to  the  Government  of  East  Florida,  the  Proclama- 
tion limits  it  by  the  course  of  the  River  St.  Mary's  to  the 
"  Atlantic  Ocean,^^  and  "  to  the  east  and  south  by  the  Atlan-^ 
"  tic  Ocean  AND*the  Oulf  of  Florida.''* 

Nothing  can  be  more  clear  or  positive,  than  the  distinction 
established  in  the  Treaty  Article  between  the  Atlantic 
Ocean  and  the  Bay  of  Fundy. 

The  extreme  western  limit  on  the  sea  coast  is  described 
as  formed  by  aline  "drawn  along  the  middle  of  St.  Mary'd  ' 
River  to  the  Atlantic  Ocean.*^    The  extreme  Eastern  limivt-^ 
is  described  as  formed  by  a  line  ''drawn  along  the  middlf/ " 
"of  the  River  St.  Croix  from  its  mouth  in  the   Bay  of 
"  Fundy,"  6cc.  - 

That  Article  after  describing  other  parts  of  the  general 
boundaries,  concludes  thus  : 

"  Where  the  aforesaid  boundaries  between  Nova  Scotia  , 
**  on  the  one  part,  and  East  Florida  on  the  other,  shall  res^ -' 
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*'  MMinnLT  louch  the  Bay  of  Fundy   amd  th«  Atlantic 
"  Ocean." 

If  one  of  these  two  terms  is  to  he  taken  as  comprehended 
in  the  other,  why  specify  hoth  ?  The  declaration  that  the 
boundaries,  eastern  and  western,  of  the  United  States, 
should  touch  the  Atlantic  at  each  extremity  of  the  country, 
would  surely  have  been  amply  sufficient  for  all  purposes  or 
delimitation,  had  not  the  term  "  Bay  of  Fundy**  been  intend- 
ed  as  totally  distinct  from  the  term  "  Atlantic  Ocean,** 

Maps,  Proclamations  and  Treaties,  all  concur  in  giving  a 
distinctive  and  special  appellation,  as  well  to  the  Bay  of 
Fundy  as  to  the  Gulf  of  St.  Lawrence.  The  line  of  separa- 
tion between  this  Gulf  and  the  River  of  the  same  name  is 
established  by  the  Royal  Proclamation  of  1763.  By  similar 
authority  it  is  that  the  Limits  of  the  Bay  of  Fundy,  as  sepa- 
rated from  the  Atlantic  Ocean,  have  been  established.  The 
Charter  of  James  I.  to  Sir  William  Alexander,  in  1621,  de- 
scribes the  boundary  of  Nova  Scotia  as  beginning  at  Cape 
Sable,  and  after  extending  thence  to  St.  Mary's  Bay,  crossing 
by  a  direct  hne  the  entrance  of  the  "  Great  Bay"  to  the  St. 
Croix  River.  In  the  Commission  of  Mr.  Montague  Wilmot, 
Governor  of  Nova  Scotia,  in  1763,  the  Boundary  Line  is 
described  as  passing  "  across  the  entrance  of  the  Bay  of  Fun- 
"  dyfrom  Cape  Sable  to  the  mouth  of  the  River  St.  Croix." 
Again,  the  mouth  of  the  River  St.  Croix  is  declared  by  the 
Treaty  of  1783,  to  be  "  in  the  Bay  of  Fundy."  The  Com- 
missioners under  the  Fifth  Article  of  the  Treaty  of  1794, 
decided  that  the  mouth  of  the  River  was  at  a  point  in  "  Pas- 
samaquoddy  Bay  ,*"  and  the  Treaty  of  Ghent  declares  the 
*'  Bay  of  Passamaquoddy  to  be  part  of  the  Bay  of  Fundy." 

In  all  these  documents  the  limits  of  the  Etay  of  Fundy 
are  substantially  the  same,  and  quite  conformable  to  the 
geographical  character  of  the  place.  The  position  and 
limits  of  the  Bay  of  Fundy  being  thus  clear,  and  the  contra- 
distinction between  that  Bay  and  the  Atlantic  Ocean  being 
equally  so  in  the  Treaty,  when  speaking  of  the  Sea  Coast, 
it  follows  beyonu  controversy,  that  according  to  the  meaning 
of  the  Treaty,  in  this  part  of  it,  the  Atlantic  Ocepn  begins 
only  where  the  Bay  of  Fundy  ends,  and  that  thu  framers 
of  the  Treaty,  when  thus  using  the  term  Atlantic  Ocean,  had 
in  view  that  part  of  the  Sea,  which  lies  westward  of  the  mouth 
of  the  Bay  of  Fundy.  The  United  States  must,  therefore  of 
necessity,  err, when  interpreting  the  Treaty  in  such  manner  as 
to  suppose  the  Bay  of  Fundy  included  in  the  term  Atluitie 
Ocean,  as  a  general  appellation  applied  to  the  Sea  Coast. 


The  framers  of  the  Treaty,  when  describing  St.  Mary's 
iliver  as  going  "  down  to  the  Atlantic  Ocean,"  and  the  River 
St.  Croix  as  having  its  mouth  in  the  Bay  of  Fundy,  had,  no 
doubt,  particularly  in  view  the  Coast  of  the  Atlantic  Ocean, 
which  terminates  at  the  Bay  of  Fundy,  where  the  name  of 
that  Bay  begins  to  have  its  appropriate  and  exclusive  appli- 
cation. And  this  being  the  case,  as  beyond  all  controversy 
it  was,  is  it  credible  that  in  the  very  next  line  of  the  same 
instrument  the  same  men  should  have  used  the  same  term  of 
"  Atlantic  Ocean,"  intending  that  it  should  comprehend  the 
whole  Coast  together  with  the  Bay  of  Fundy  and  the  Gulf 
of  St.  Lawrence,  both  of  which  are  particularly  marked  on 
the  map,  and  are  universally  known  by  their  distinctive  ap- 
pellations, and  ivith  a  similar  precision  of  limits,  as  the  River 
St.  Lawrence  itself;  these  three  names  being,  moreover,  all 
of  them  used  in  the  Treaty  withoiit  description,  as  sufficient- 
ly distinguishing  the  several  places  which  they  respectively 
designate.  , 

In  answer  to  the  American  argument  "  that  if  the  River£( 
"  which  fall  into  the  Atlantic  through  a  Gulf,  Bay,  or  Inlet, 
'*  known  by  a  distinct  name,  are  not  under  the  Treaty  of  1783, 
''Rivers  falling  into  the  Atlantic  Ocean,  there  is  not  a  single' 
''  River  that  could  have  been  contemplated  by  the  Treaty  as 
"  such  to  which  the  description  applies,"  it  is  to  be  observed, 
that  the  mention  of  St.  Mary^s  River  is  alone  sufficient  to 
prove  that  there  are  Rivers  considered  by  the  Negotiators  as 
discharging  into  the  Atlantic  Ocean  without  the  intervention 
of  any  Bay  or  Gulf.  It  may  be  added  Aat  some  of  the  Bays 
mentioned  by  the  other  party  in  Support  of  his  argument,  are 
mere  enlargements  of  the  mouths  Of  Rivers,  and,  like  Penob- 
scot Bay  and  Sagadahock  Bay,  derive  their  names  from  the 
respective  Rivers  ;  which  names,  moreover,  are  little  known 
beyond  the  immediate  vicinity  of  the  plfeice. 

The  Treaty  Article  expressly  characterizes  Rivers  by  re- 
ference to  their  mouths.  Speaking  of  the  River  St.  Croix  it 
has  these  words :  "  East,  by  a  line  to  be  drawn  along  the 
•'  middle  of  the  St.  Croix, /row  its  mouth  in  the  Bay  of  Fun- 
"f/y  to  its  source."  The  River  St.  Croix  being  thus  cha- 
racterized, as  a  River  having  its  mouth,  thaf  is,  terminating, 
in  the  Bay  of  Fundy,  can  never  be  a  River  falling  into  the 
Atlantic  Oceai'i,  between  which  and  the  River  so  described, 
a  certain  space,  namely,  a  part  of  the  Bay  of  Fundy,  inter- 
venes. Still  less,  then,  can  the  River  St.  John,  which  falls 
into  the  Bay  of  Fundy  considerably  to  the  East  of  the  St. 
Croix,  and  which  is,  therefore,  more  within  the  entrance  of 
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the  Bay,  be  classed  among  the  Atlantic  Rivers  specified  by 
the  Treaty.  On  the  other  hand,  St.  Mary's  River  is  desig- 
nated in  the  same  Article  as  reaching  the  Atlantic  Ocean. 
For  the  south  boundary  line  passes  along  the  middle  of  St. 
"  Mary's  River  to  the  Atlantic  Ocean ;"  while  it  is  described 
in  the  same  article,  as  « touching  the  Atlantic  ocean."  Now, 
if  the  boundary  line  passes  along  St.  Mary's  River  till  it 
touches  the  Atlantic  Ocean,  it  is  evident  that  there  is  no  in- 
terval between  the  River  and  the  Ocean,  but,  on  the  contrary, 
that  where  the  former  terminates,  the  latter  begins.  In  this 
manner  we  see  that  the  two  Rivers  differ  essentially  in  the 
particular  characteristic  by  which  the  Treaty  has  distinguish- 
ed them  ;  and  that  two  classes  of  Rivers  comprising  respec- 
tively the  one  and  the  other  of  the  two  individual  rivers  just 
named,  and  both  being  distinguished  from  those  Rivers  which 
fall  into  the  St.  Lawrence,  are  clearly  exhibited  in  the 
Treaty. 

If  these  reasons  are  sufficient  to  satisfy  any  reasonable  and 
impartial  mind  that,  in  the  interpretation  of  the  Treaty,  the 
Bay  of  Fundy  must  be  considered  as  separate  and  contradis- 
tinguished from  the  Atlantic  Ocean,  there  can  be  no  doubt  as 
to  the  obligation  of  regarding  the  Gulf  of  St.  Lawrence  and 
the  Bay  of  Chaleurs  as  equally  distinct  and  unconnected  in 
any  Treaty  sense  with  the  main  Ocean. 

It  has  been  asserted  on  the  part  of  the  United  States,  that 
the  Gulf  of  St.  Lawrence  is  designated  in  the  3d  Article  for 
a  special  purpose,  foreign  to  the  question  of  boundaries,  and 
that  it  is  further  mentioned  as  a  place  in  the  Sea.  The  words 
of  the  Article  are  these  :  "  The  people  of  the  United  States 
"  shall  continue  to  enjoy,  unmolested,  the  right  to  take  fish  of 
"  every  kind  on  the  Grand  Bank,  and  on  all  other  Banks  of 
"  Newfoundland  ;  also  in  the  Gulf  of  St.  Lawrence,  and  at 
"  all  other  places  in  the  Sea,  where  the  inhabitants  of  both 
"  Countries  used  at  any  time  heretofore  to  fish." 

It  is  perfectly  true  that  the  Gulf  of  St.  Lawrence  is  desig- 
nated in  this  Article  with  reference  particularly  to  the  right 
of  fishing,  and  not  to  any  question  comprised  in  the  second 
Article.  But  it  is  equally  true  that  there  is  no  reason,  with 
respect  to  that  question,  why  it  should  have  been  named  at 
all  in  the  Treaty.  That  the  Bay  of  Fundy  and  the  Atlan- 
tic Ocean  are  contradistinguished  from  each  other,  has  been 
proved  to  demonstration.  Such  being  the  case,  the  due 
north  line,  as  will  be  shewn  yet  more  convincingly  hereafter, 
could  not  have  been  intended  to  intersect  the  River  St.  John  ; 
and  unless  the  Eastern  Boundary  line  was  to  intersect  that 
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river,  and  to  pass  considerably  to  the  north  of  it,  there  would 
bo  no  question  either  of  its  crossing  any  streams  falling  into 
the  Qulfof  St.  Lawrence  and  the  Bay  ot  Chaleurs,  or  of  its 
terminating  at  any  point  immediately  in  their  neighbourhood. 
Yat  the  Gulf  of  St.  Lawrence,  when  mentioned  in  the  Trea- 
ty, with  reference  to  another  subject,  is  named  in  a  manner 
which  marks  its  being  known  as  having  certain  limits,  a  pe- 
culiar character,  and  separate  jurisdiction,  and  which,  in  short, 
distinguishes  it  entirely  from  the  Atlantic  Ocean,  except  in 
so  far  as  it  is  a  part  of  the  sea^  of  which  the  Atlantic  Ocean 
also  is  a  part.  'i^A/^fMA-  'o<  'A^.- 

The  Bay  of  Fundy  and  the  Gulf  of  St.  Lawrence  being, 
therefore,  taken  as  distinct  from  the  Atlantic  Ocean,  of  which, 
more  especially  under  the  limitations  of  the  Treaty,  there 
can  no  longer  be  question,  it  follows,  that  the  Rivers,  which 
fall  into  those  separate  and  distinct  portions  of  the  Sea,  must 
be  considered  as  forming  another  class  of  rivers,  such  as 
writers*  on  the  topography  of  North  America  have  in  part 
noticed,  and  to  which  the  Treaty  indisputably  points.  Of 
this  class  of  rivers  two  only  are  immediately  in  question, 
namely,  the  Restiffouche,  falling  into  the  Bay  of  Chaleurs, 
itself  joining  the  Gulf  of  St.  Lawrence,  and  the  St.  John, 
which  falls  into  the  Bay  of  Fundy.  These  rivers  cannot, 
therefore,  belong  to  the  class  of  Atlantic  Rivers  specified  in 
the  Treaty ;  and,  consequently,  it  is  not  true  that  "  all  the 
"rivers  met  by  the  due  north  line,  which  do  not  actually 
'*  empty  themselves  into  the  River  St.  Lawrence,  according 
"  to  its  known  limits,  are,  by  the  Treaty  considered  as  fall- 
"  ing  into  the  Atlantic  Ocean." 

This  is  not  all :  there  are  other  lights  to  guide  us  to  a  true 
interpretation  of  the  Treaty,  and  to  shew  with  sufficient 
clearness  what  Highlands  were  meant  to  be  designated  in 
its  second  Article. 

The  United  States  proposed  at  first  the  River  St.  John  as 
a  part  of  their  Boundary  on  the  side  of  Massachusetts.  The 
Iiine,  as  described  in  the  instructions  of  Congress,  was  "  to 
"  be  drawn  along  the  middle  of  St.  John's  River,  from  its 
"  source  to  its  mouth  in  the  Bay  of  Fundy."  On  Mitchell's 
map  the  course  of  the  St.  John,  as  to  length  and  general  di- 
rection, is  laid  down  nearly  as  in  maps  of  the  present  day. 
It  appears  from  the  Report  of  the  Committee  of  Congress, 
which  has  been  noticed  above,  that  "when  the  Boundaries 
"  of  The  United  States  were  declared  to  be  an  ultimatum,  it 
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'>  WM  not  thought  odvitablo  to  continue  the  War,  merelf 
"to  obtain  Territory  as  far  St.  John's  River."  And  fur- 
ther, it  hoe  been  thewn  by  unquestionable  authority,  that  in 
the  course  of  the  negotiations  at  Paris,  Great  Britain  claimed 
as  far  west  us  the  Penobscot  a^id  Kennebec  Rivers. 

Combining  these  sovt^ral  circumstances,  it  is  perfectly  in- 
conceivable that  the  British  Government  could  ever  have  in- 
tended by  the  Article,  which  they  ultimately  ngreed  with 
the  United  States  in  concluding,  to  carry  the  Boundary  Line 
to  the  north  of  the  St.  John,  and  by  that  means,  as  it  lias 
been  since  ascertained,  to  make  over  to  an  independent  Go- 
vernment a  much  larger  extent  of  Territory  than  they  them- 
selves retained  towards  the  Ooast  by  adopting  the  St.  Croix 
as  the  Eastern  Boundary  Line. 

The  sacrifice  on  the  part  of  Great  Britain  would  not  have 
•been  confined  to  the  loss  of  a  certain  number  of  square  miles. 
The  direct  communication  between  Nova  Scotia  and  Canada 
would  have  been  thereby  surrendered,  and  lands  in  depen- 
dence on  Canada  would  have  been  transferred  to  the 
United  States,  no  longer  having  the  character  of  British 
Colonies,  but  that  of  Independent  Sovereignties.  So  far 
from  Great  Britain  receiving  under  the  Treaty  any  compen- 
sation for  such  sacrifices,  her  Negotiators  had  already  made 
other  sacrtfios  of  no  inconsiderable  amount  in  settling  the 
eastern  and  northern  Boundaries  of  Massachusetts.  By  con- 
senting to  take  the  St.  Croix  for  a  Boundary  they  had  rece- 
ded from  .their  claims  to  the  Territory  extending  westward 
along  the  coast  from  that  River  to  the  Rivers  Penobscot  and 
Kennebec.  By  consenting  to  the  line  of  Highlands  pro- 
posed in  the  American  Instructions,  they  gave  up  to  The 
United  States  all  the  Territory  which  is  situated  between 
the  Highlands,  extending  along  that  part  of  the  line,  as  to 
which  ,the  British  and  American  Commissioners  are  agreed, 
and  the  Northern  Boundary  of  the  ol-}  Province  of  Maine. 
The  limitg  of  this  Province,  it  is  well  k:i'  wn,  were  regulated 
by  Charjes  .^he  First's  Grant  to  Sir  Ferdinando  Gorges  ;  and 
ihe  northern  limit,  according  to  that  grant,  jvas  a  line  drawn 
westward  from  the  River  Kennebec  to  the  River  Piscataqua, 
at  a  distaneo  of  120  miles  from  the  mouth  of  each  River. 
The  head  waters  of  the  Kennebec  being  at  a  much  greater 
distance  than  120  miles  from  the  Atlantic  Ocean,  a  considera- 
ble interval  was  necessarily  left  between  the  northern  limits 
of  Maine,  regarded  as  co-extensive  with  the  grant  of  Sir  Fer- 
dinando Gorges,  and  the  above  mentioned  Highlands,  in 
which  the  head  waters  of  the  Kennebec  are  situated.     To 


30 


this  intormediato  Territory  it  would  have  been  impowible  for 
the  United  States  to  substantiate  their  claim  under  the  Char- 
ter of  Massachusetts ;  which  Colony  acquired  the  territory  by 
purcluiso.  The  outline  of  this  Grant  is  traced  on  Mitchell's 
map  in  strict  conformity  with  its  true  description. 

Sup|)osing,  what  is  most  probable,  that  ilio  conflicting 
claims  of  the  two  parties  wore  so  balanced,  or  rather  so  in- 
volved in  confusion  and  obscurity,  as  to  offer  no  clear  and  safe 
principle  for  their  regulation,  but  that  of  mutual  convenience 
and  conciliation,  the  Territory  intervening  between  the  Ri- 
vers St.  Croix  and  St.  John  was  surely  but  a  wretched  equi- 
valent for  those  extensive  parts  of  the  British  Claim  which 
were  given  up  to  The  United  States.  Supposing  on  the  other 
hand,  notwithstanding  the  strong  and  oonvincing  evidence 
already  furnished  to  the  contrary,  that  the  final  adjustment 
was  grounded  on  some  specific  principle  of  right,  of  what 
such  principle,  at  all  capable  of  application  to  the  whole  ex- 
tent of  disputed  Boundary,  is  there  the  slightest  trace  ?  The 
charter  principle,  as  we  have  seen,  would  have  thrown  the 
old  Province  of  iMaine,  and  consequently  the  northern  limits 
of  Massachusetts,  in  that  quarter,  considerably  to  the  south 
of  the  Highlands.  The  same  principle,  applied  to  the  Sa- 
gadahock  territory,  would  have  carried  those  limits,  at  the 
northern  extremity  of  its  east  boundary,*  to  the  River  St. 
Lawrence.  The  principle  of  the  proclamation  would  have 
confirmed  the  Line  of  Boundary  between  that  River,  from 
the  point  where  it  is  struck  by  the  parallel  of  45°  north  lati- 
tude, and  Lake  Nepissim,  as  proposed  in  the  American  In- 
structions. A  combination  of  the  two  principles  is  equally 
ineffectual  to  explain  what  must  be  termed  the  anomalies  of 
the  Treaty  arrangement,  on  any  supposition  but  the  natural 
and  necessary  one  of  its  having  been  grounded  on  mutual 
convenience,  since  neither  Charter  nor  Proclamation  could 
have  warranted  the  parties  in  carrying  the  Boundary  Line, 
as  it  was  actually  settled  to  be  carried — ^not,  as  the  latter 
would  have  prescribed,  to  the  north  of  the  Great  Lakes,  nor, 
as  the  former  indicated,  along  their  southern  shores — ^but 
through  the  centre  of  those  inland  Seas,  and  along  the  mid- 
channels  of  their  respective  water  communications. 

It  is  not  the  interest  of  Great  Britain  and  her  Colonies  that 
is  alone  concerned  in  this  discussion.  A  common  interest, 
the  interest  of  the  Treaty,  and  of  both  parties  is  at  stake. 

in  an  early  part  of  these  remarks  it  was  shown  that  in  the 
absence  of  any  express  principle  specially  applied  to  the  ques- 

*  This  it  explained  heresAer. 
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tion  of  boundaries,  except  that  of  settling  them  &o  as  t/>  pre- 
vent future  disputes,  the  general  intention  of  the  Treaty ,  as 
declared  in  its  preamble,  was  to  adjust  them  in  such  a  man- 
ner as  to  "secure  to  both  countries  perpetual  peace  and  har- 
by  establishing  a  "satisfactory  .d  beneficial  inter- 
between  them,  "on  grounds  oi  reciprocal  advan- 
"  tage  and  mutual  convenience."  It  is  evident,  with  res- 
pect to  the  Boundaries,  thai  nothing  was  more  likely  to  aid 
this  wise  and  benevolent  object  of  the  Treaty,  by  prevent- 
ing collisions  and  promoting  good  neighbourhood  between 
the  parties,  than  the  adoption  of  a  Line  which  should  have 
the  effect  of  placing  lie  rivers  and  principal  water  courses 
of  their  respective  Territories  entirely  within  the  reach  of 
each.  On  this '  iiomentous  ground,  which  involves  the  high- 
est considerations  affecting  the  w  Ifare  of  human  societies, 
as  well  £is  on  those  which  have  been  previously  advanced, 
is  rested  the  firm  moral  conviction  that  the  framers  of  the 
Trcixty  could  not  possibly  have  contemplated  so  entire  a 
departure  from  the  principles  of  thn*  instrument,  as  the  form- 
ing a  Boundary  between  Nova  Scotia  and  Massachusetts, 
which  would  have  the  effect  of  throwing  the  upper  half  of 
the  St.  John, — the  most  important  river  of  the  country, — 
within  the  Territory  of  The  United  States.  Equally  diffi- 
cult is  it  to  conceive  that,  if  they  had  obtained  such  an  un- 
derstanding with  Great  Britain,  the  American  Commission- 
el's,  who  were  naturally  mo/e  alive  to  the  exclusive  advan- 
tage of  their  States,  and  from  long  and  familiar  acquaint- 
ance with  Colonial  interests,  were  by  no  means  likely  to 
expose  them  to  risk  by  an  oversight  in  the  wording  of  the 
Treaty,  should  have  allowed  the  term  "  Atlantic  Ocean"  to 
remain  in  its  Second  Article  after  the  substitution  of  the 
St.  Croix  for  the  St.  John,  the  proposal  cf  which  last  men- 
tioned River,  "from  its  source  to  it^  mouth,"  was  to  all  rea- 
sonaule  appearance,  the  cause  of  its  first  introduction  i"to 
that  Article,  in  place  of  the  more  comprehensive  word  "Sea," 
employe  1  in  the  Proclamaticn  of  1763. 

It  foil  :)ws,  of  necessity,  from  the  whole  of  what  precedes, 
that  the  Highlands  iatended  by  the  Treaty  are  to  bo  looked 
for  south  of  the  River  St.  John.  The  American  Negotiators 
having  desisted  from  their  demand  of  that  River,  and  the 
British  having  equally  rejected  the  substituted  proposal  of 
deferring  the  settlement  of  the  Boundary  till  after  the  con- 
clusion of  Peacfc.  an  arrr.ngement  carrying  with  it  the  con- 
sequences of  yielding  to  The  United  States  at  once  agre.^er 
extent  of  territory  than  that  which  was  comprised  in  the  ac- 
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ceptance  of  the  St.  John  as  a  Boundary,  without  any  recip' 
rocal  advantage  to  Great  Britain,  but  with  results  most  in- 
jurious to  her  just  an«^.  necessary  interests,  a*id  also  in  direct 
contradiction  to  the  governing  principle  of  the  Treaty,  may  be 
fairly,  and  without  hesitation,  pronounced  to  be  impossible. 

What  reasons  may  have  prevailed  with  the  Negotiators, 
en  the  supposition  that  they  intended  to  deJgua.t'^,  Highlands 
to  the  south  of  the  St.  John,  as  th»se  which  tha  due  north 
line  was  to  meet,  not  to  declare  that  sf.«cific  intention  by  an 
additional  clause  of  the  Treaty,  can  now  be  only  matter  of 
conjecture.  But  strong  probabilities  are  not  wanting  to  aid 
the  discovery  of  the  truth  even  in  this  particular  also. 

In  the  first  place,  by  retaining  in  the  clause  respecting 
Rivers  and  Highlands  the  teim  "  Atlantic  Ocean,"  in  con- 
nection with  the  limited  sense  unequivocally  attached  to  it 
in  another  part  of  the  same  Article,  the  British  Plenipoten- 
tiary might  have  reasonably  hoped  to  precluae  any  future 
disagreement  on  the  subject.  In  the  second  place,  the  in- 
sertion of  a  definition  of  the  north-west  angle  of  Nova-Scotia, 
calculated  to  obviate  any  embarrassment  which  might  spring 
out  of  the  use  of  that  term  as  a  known  and  settled  point  of 
departure  with  reference  to  the  Colonial  Boundaries,  may 
also  have  contributed  to  satisfy  him  as  to  the  efficacy  of  the 
wording,  as  it  now  stands  in  the  Treaty. 

It  may  surely  be  assumed  that  the  Negotiators  meant  to 
define  the  Boundary  in  a  spirit  accordant  with  the  just  and 
liberal  views  declared  in  the  preamble  of  the  Treaty.  If  it 
had  been  possiUie  to  describe  the  whole  Boundary  Line  with 
minute  exactness,  their  desire  to  prevent  future  disputes 
would  doubtless  have  led  them  to  do  so.  But  they  evidently 
did  not  possess  the  topographical  details  necessary  for  such 
extreme  piecision.  The  Boundary  was,  therefore,  of  neces- 
sity, to  be  defined  in  general  terms.  A  glance  on  Mitchell'*? 
Mop  was  sufficient  to  shew  them,  that  a  due  north  Line 
could  not  be  drc.wn  from  the  scarce  of  the  St.  Croix  to  the  sup- 
posed latitude  of  the  head  waters  of  the  Atlantic  Rivers,  flow- 
ing westward  of  that  River,  without  a  probability  of  its  stri- 
king some  of  the  smaller  and  very  inconsiderable  lakes  or 
water  courses  falling  into  the  St.  John.  To  have  changed 
the  grand  features  Oi  their  agreement,  on  account  of  this 
petty  consideration,  would  have  been  unwise  ;  and  at  the 
same  time,  there  was  an  obvious  and  disproportionate  incon- 
venience in  guarding  in  express  terms,  against  a  mere  contin- 
gency of  no  practical  importance.  Again,  thoy  must  have 
known  that  a  considerable  part  of  the  Boundary  Line  would 
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he  traced  along  the  Highlands  situated  nearest  to  the  head 
waters  of  the  Connecticut,  and  immediately  dividing  the 
Kennebec  from  the  Chaudiere.  All  parties  agree  that  the 
words  of  the  Treaty  apply,  without  shadow  or  possibility  of 
doubt,  to  that  portion  at  least  of  the  Highland  Boundary. 
The  Highlands,  which  were  knoion  to  range  along  the 
sources  of  the  more  Eastern  Atlantic  Rivers,  were  believed 
to  be  a  continuation  of  the  others.  In  order  to  frame  a  de- 
finition more  nicely  and  literally  adapted  to  the  varying  cir- 
cumstances of  the  Line,  as  thus  prolonged,  it  would  have 
been  necessary  to  obtain  an  exact  knowledge  of  that  part  of 
it,  where  the  change  of  circumstances  was  to  operate  ;  and 
this  degree  of  precision,  cs  already  observed,  was  necessarily 
unattainable  from  the  moment  that  the  source  of  the  St. 
John  had  ceased  to  be  in  view  as  the  proposed  north-west 
angle  of  Nova  Scotia.  The  due  north  Line  was  intended  to 
strike  Highlands  to  the  south  of  the  River  St.  John.  At 
the  point  of  intersection,  the  Boundary  was  to  be  carried 
west  in  such  a  manner  as  to  place  all  the  rivers  flow  ing  on 
that  side  of  the  St.  Croix,  and  consequently  Atlantic  Rivers, 
within  the  Territory  of  The  United  States.  Towards  the 
other  extremity,  there  was  that  large  portion  of  the  High- 
land Line,  respecting  which  both  parties  are  agreed.  Upon 
thef  <?ata,  it  is  by  no  means  extraordinary  that  the  Negotia- 
tors should  have  fallen  into  the  error  (for  such  the  pending 
difference  authorizes  us  to  call  it)  of  supposing  that  they  had 
sufficiently  provided,  by  the  present  wording  of  the  Treaty, 
for  the  due  direction  of  that  part  of  the  Line,  which  was 
intended  to  Unite  the  point  of  departure  on  the  North  Line 
Drith  the  north-westernmost  head  of  Connecticut  River,  by 
joining  on  to  that  other  part  of  the  s£kme  Line  which  imme- 
diately Separates  the  sources  of  the  Kennebec  from  those  of 
the  Chaudiere. 

These  probabilities,  which  are  not  put  forward  as  known 
undoubted  truths,  being  nevertheless,  such  evidences  as  the 
nature  of  the  case  admits,  must  have  their  weight  in  remov- 
ing the  objection  to  which  they  immediately  relate,  &  id 
must  contribute,  in  that  respect,  to  confirm  and  fully  estab- 
lish the  position  previously  maintained  on  such  just  grounds, 
and  by  so  many  cogent  and  convincing  reasons ;  namely, 
that  the  Highlands  of  the  Treaty  were  meant  to  hejixed  to 
the  south  of  the  St.  John. 

If,  on  the  other  hand,  it  be  supposed,  notwithstanding  so 
many  proofs  to  the  contrary,  that  it  was  the  intention  of 
the  Negotiators  to  carry  the  due  north  line  to  that  point. 
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which  the  American  argument  maintains  to  be  the  true 
north-west  angle  of  Nova  Scotia,  the  silence  which  they 
have  kept  with  regard  to  the  intersection  of  the  River  St. 
John  is  really  very  difficult,  if  not  impossible,  to  explain. 
Such  silence  is,  on  that  supposition,  the  more  inconceivable, 
since  it  must  be  agreed  that  a  principal  object  of  the  Treaty 
was  to  separate  the  rivers  along  the  adjoining  part  of  the 
frontier,  and  to  place  within  the  Territories  of  the  respective 
parties  the  whole  of  each  class  of  rivers  so  separated.  The 
motives  and  evidences  of  this  intention  are  so  numerous  and 
convincing,  that  even  if  it  were  true,  as  the  American  argu- 
ment asserts,  that  no  sufficient  criterion  for  determining  the 
direction  of  the  northern  Boundary  Line  is  to  be  found,  un- 
less the  precise  mean'ng  which  that  argument  assigns  to 
what  respects  the  dividing  rivers  be  received  •■vithout  quali- 
fication, there  would  be  still  wanting  sufficient  grounds  to 
justify  a  decision  in  favour  of  The  United  States.  But  this 
imaginary  defect  of  the  Treaty  is,  in  truth,  the  mere  off- 
spring- of  ?  partial  and  unwarranted  view  of  its  terms  and 
inteiiti  '^'.v 

Thoiois  no  longer  any  real  difference  respecting  the  East" 
em  boundary  of  the  United  States.  The  difficulties  which 
are  now  experienced,  regard  their  iVor^/tcT/j  boundary,  which 
is  to  pass  along  the  Highlands  designated  in  the  Treaty  aa 
dividing  certain  rivers.  What  rivers  they  are,  which  are 
thus  to  be  separated,  has  been  abundantly  shewn  above.  It 
has  been  proved  that  the  Highlands  in  question  were  meant 
to  be  found  south  of  the  River  St.  John,  and,  also,  that  no 
xwcT  east  of  the  St.  Croix  coires  within  the  class  of  Atlantic 
Rivers  specified  in  the  Treaty.  Hence,  it  is  clear,  that  in 
carrying  the  boundavy  line  westward  to  the  Connecticut, 
the  sources  of  thr  *.;!antic  Rivers  are  to  be  left  entirely 
within  The  Un'-  i  h>;ntcs'  territory,  and  those  of  the  St. 
John,  which  ipt'  > ^c  between  the  former  and  the  head 
waters  of  the  Rivt  .^  aV;iig  into  the  St.  Lawrence,  are  to  be 
left  within  the  British  ''-^le.  The  American  argument  has 
given  to  the  Treaty  expression  "  dividing  Rivers,"  a  narrow- 
ness of  signification  which  is  by  no  means  borne  out  by  the 
words  themselves.  The  intention  being  clear  as  to  the  Ri- 
vers to  l)c  separated  and  therefore  to  be  left  within  the  ter- 
ritory of  the  respective  parties,  any  highlands  rising  above  the 
heads  of  one  set  of  rivers  to  be  separated  must  necessarily 
divide  those  r :■  is  (in  this  instance  the  Atlantic  Rivers) 
from  the  othei  l  t  of  rivers  nr.med  in  the  Treaty,  although 
they  may  not  extend  equally  along  the  sources  of  these  last 
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mentioned  rivers.  If  this  had  not  been  tlie  opinion  of  thet 
negotiators,  it  may  fairly  be  presumed  that  they  would  have 
adopted  some  more  precise  term  in  explanation  of  their  parti- 
cular meaning,  and  that  the  term  "  Atlantic  Ocean"  would 
with  equal  certainty  have  been  exchanged,  for  some  other 
of  a  more  comprehensive  sense.  To  go  the  length  of  sup- 
plying the  supposed  omission  and  of  enlarging  the  supposed, 
limitation  by  a  license  of  construction  which  cannot  be  ad- 
mitted without  defeating  the  general  views  of  the  Treaty, 
as  declared  by  its  introductory  terms,  and  further  established 
in  the  foregoing  pages,  is  a  course  of  proceeding  dangerous 
in  its  example,  and.  tending  to  introduce  a  new  and  unsound 
practice  in  the  interpretation  of  Treaties. 

The  point  of  departure  for  tracing  the  Boundary  line  is 
to  be  found  where  the  due  north  lino  drawn  from  the  St. 
Croix  touches  the  Highlands  south  of  the  River  St.  John. 
It  has  been  shewn  above  t  i*'  the  existence  of  such  Highlands 
was,  to  all  appearance,  ahj  "*  of  general  persuasion  at  the 
period  of  1783,  and  several  ^  irs  before.  That  such  has 
since  continued  to  be  the  impression,  there  is  no  inconsider- 
able evidence  to  establish. 

In  the  year  1792  the  Government  of  Massachusetts  sold-,  by 
contract,  to  two  individuals,  named  Jackson  and  Flint,  cer- 
tain lands,  the  limits  of  which  are  thus  described  in  the  con- 
tract relating  thereto,  "  Westerly^  by  a  line  on  the  east  side 
"  of  the  great  eastern  branch  of  Penobscot  River,  at  the  dis- 
"  tance  of  six  miles  therefrom ;  easterly^  by  the  River  Scoo- 
"  diac,  and  a  line  extending  northerly  from  the  source  thereoj 
**tothe  Highlands;  and,  northerly,  by  the  Highlands,  or 
"  by  the  line  described  in  the  Treaty  of  Peace  between  The 
"  United  States  and  His  Britannic  Majesty."  From  this 
description  of  the  limits  in  question  it  is  clear  that  the  north- 
ern Boundary  of  The  United  States  as  determined  by 
Treaty,  was  to  be  the  northern  limit  of  this  tract,  and  also 
that,  in  1792,  the  Government  of  the  State  of  Massachusetts 
considered  the  great  eastern  branch  of  the  Penobscot  River 
as  reaching  to  the  Highlands  which  form  that  northern 
boundary. 

In  an  early  edition  of  Greenleaf  s  map  of  Maine,  the  limits 
of  Flint  and  Jackson's  purchase  appear  to  be  marked  out, 
though  without  the  names,  in  conformity  with  the  terms  of 
the  document  quoted  above ;  the  line  being  therein  represent- 
ed as  terminating  on  the  Highlands  in  which  are  situ- 
ated the  head  waters  of  the  Penobscot  and  other  Atlantic 
Rivers. 


Thfi  "  Statistical  View  of  the  District  of  Maine,"  pub- 
lished in  1816,  by  Mr.  Oreenleaf,  the  American  author,  whose 
map  has  just  been  referred  to,  confirms  the  correctness  of  the 
conchision  to  which  the  terms  of  the  above-mentioned  pur- 
chase inevitably  lead. 

The  following  is  an  extract  from  that  work,  "  With  the 
"  exception  of  a  small  tract  at  the  eastern  extremity,  and 
"  some  detached  elevations  along  the  central  part  of  the 
"  north-western  Boundary,  the  mountainous  part  of  the  dis- 
"  trict  may  be  included  within  an  irregular  line  drawn  from 
"  the  line  of  New  Hampshire,  not  far  from  Saco  River ; 
"  thence  proceeding  north-easterly,  and  crossing  Andros- 
"  coggin  River  near  -Dixfield,  Sandy  River  above  Farming- 
*'  ton,  Kennebec  River  above  Bingham,  the  west  branch  of 
"  the  Penobscot  at  the  Lake  Pemmidumpkok,  and  to  the 
"  East  branch  op  the  Penobscot  rear  the  mouth  of  the 
"  Wassattaquoik ;  thence  north  so  far  as  to  include  the  heads 
"  of  the  Aroostook ;  thence  south-westerly  to  the  head  of 
"  Moose-head  Lake,  and  thence  westerly  to  the  Boundary  of 
"  the  district  near  the  sources  of  the  Du  Loup.  The  great- 
"  est  length  of  this  section  is  from  south-west  to  north-east, 
"  about  160  miles ;  its  greatest  breadth  about  60  miles  ;  and 
"  it  comprises  about  one-seventh  part  of  the  district.  No 
*'  observations  have  been  made  to  ascertain  and  compare  the 
"  height  of  the  different  elevations  in  this  section ;  but  from 
"  estimates  which  have  been  made  on  the  falls  of  the  rivers, 
"  proceeding  from  different  parts  of  it,  and  from  the  much 
"  greater  distance  at  which  the  mountains  in  the  western 
"  part  are  visible,  it  is  evident  that  the -western,  and  parti- 
"  cularly  the  north-western  part,  is  much  higher  than  the 
"  eastern  ;  and  the  section  in  its  whole  extent  may  be  con- 
"  sidered  as  presenting  the  highest  points  of  land  between 
"  the  Atlantic  and  the  St.  Lawrence.^^ 

This  very  explicit  passage  permits  no  doubt  as  to  the  fact  of 
there  being  at  least  as  far  east  as  the  head  waters  of  the  eastern 
branch  of  the  Penobscot^  and  as  high  north  as  the  head  waters 
of  the  Restook,  a  tract  of  mountainous  elevat'  jnsjanswering  in 
every  respect  to  the  treaty  term  of  "  Highlands,"  and  con- 
nected with  the  range  which  is  situated  immediately  between 
he  sources  of  the  Kennebec  and  Chaudiere  Rivers. 

That  there  are  Highlands  so  situated,  with  reference  t« 
those  just  described,  as  to  offer  a  suitable  place  for  a  point  of 
departure  from  the  due  north  line,  has  been  proved  by  the 
Reports  of  the  Surveyors  and  Commissioners  under  the  5th 
Article  of  the  Treaty  of  Ghent. 
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There  would  be  no  possibility  of  executing  Treaty  provi- 
sions, such  as  are  now  under  consideration,  if  the  utmost 
degree  of  precision  were  required,  and  if  no  allowance  what- 
ever was  made  for  the  unavoidable  want  of  an  exact  local 
knowledge  on  the  part  of  the  Negotiators.     It  is  one  thing  to 
define  a  boundary  in  general  terms,  another  to  describe  it 
with  a  minute  attention  to  details.     The  parties  to  the  Treaty 
of  1783  did  not  possess  the  means  of  performing  the  latter 
office.     They  could  only  act  upon  the  general  ideas  which 
they  had  then  obtaiiied  of  the  state  of  the  frontier  country. 
They  had  no  reason  to  doubt  that  Highlands,  in  which  were 
situated  the  sources  of  the  Atlantic  Rivers,  properly  so  called, 
extended  across  the  meridian  of  the  St.  Croix,  towards  the 
St.  John.     They  can  hardly  be  reproached  with  not  having 
sent  a  Commissioner  fiom  Paris,  the  seat  of  their  negotia- 
tions, in  order  to  ascertain,  by  actual  measurement,  the  cor- 
rectness of  so  reasonable  a  supposition.     They  did,  however, 
what  an  inspection  of  Mitchell's  map  was  well  calculated  to 
suggest.     They  agreed  to  form  the  Eastern  Boundary  of  The 
United  States  by  drawing  a  due  north  line  from  the  source  of 
the  St.  Croix  to  the  Highlands,  which  the  greater  length  of 
the  course  of  the  Kennebec  and  Penobscot  Rivers,  as  com- 
pared wi  a  that  of  the  St.  Croix,  was  likely  to  render  neces- 
sary.    The  details  were  unavoidably  reserved  for  future  set- 
tlement by  means  of  an  actual  survey  and  delimitation. 

It  was  to  be  expected  that  in  making  that  survey  and 
tracing  the  boundary  line  along  the  surface  of  the  country, 
the  localities  would  not  be  found  to  correspond  minutely  with 
the  idea  which  had  been  pre  v  iously  formed  of  them.  Whe- 
ther it  be  supposed  that  the  Highlands  were  intended  to 
have  the  character  of  hilly  or  mountainous  heights,  or 
whether  they  were  considered  as  mere  lauds,  immediately 
separating  the  head  waters  of  rivers,  it  is  clear  that  there  was 
more  than  one  chance  against  their  being  found  in  strict 
conformity  with  the  terms,  in  which  ever  way  they  might 
be  interpreted,  of  the  Treaty.  In  one  case  the  due  north 
line  might  fail  to  reach  any  place  of  sufficient  elevation  ;  in  the 
other  it  might  be  prolonged,  even  to  the  St.  Lawrence,  with- 
out intersecting  any  spot  exactly  situated  between  the  head 
waters  of  the  Rivers  specified  in  the  Treaty.  The  same  dis- 
appointment might  have  been  anticipated  in  drawing  lhe| 
north  boundary  line  along  Highlands,  of  whatever  designa- 
tion we  suppose  them  to  be.  It  appears  that  the  peculiar  j 
characteristic  of  the  river-heads  throughout  the  disputed  Ter- 
ritory, is  to  interlock  with  each  other,  and  frequently  to  form  I 


ciice,  with- 


43 

into  large  pools  of  spreading  morasses.  The  defects  in  the 
line  might  indeed  prove  so  numerous  as  to  operate  a  decided 
change  in  its  characteristic  qualities,  and  render  it  altogether 
unfit  for  the  application  of  the  Treaty.  But  if  every  devia- 
tion from  the  strict  rigour  of  definition, — an  occasional  break 
or  the  intervention  of  a  swamp  or  valley  in  the  line  of  High- 
lands— the  want,  in  fine,  of  a  single  link  in  the  chain,  is  to 
defeat  and  nullify  the  whole  design  of  the  Treaty,  it  will  be 
extremely  difficult  to  conceive  by  what  means  any  arrange- 
ment is  to  be  effected,  or  how  it  will  be  possible  to  satisfy 
either  the  one  or  the  other  of  the  claimants. 

The  place,  called  Mars  Hill,  is  that  which  Great  Britain 
claims  as  the  point  of  departure  for  the  northern  boundary 
of  The  United  States,  and  consequently  as  that  spot  which 
is  designated  in  the  Treaty  as  the  north-west  angle  of  Nova 
Scotia.  It  appears  from  the  reports  of  the  Surveyors,  that 
the  due  north  line  crosses  its  eastern  skirt,  or  flank,  at  a  dis- 
tance of  about  40  miles  from  the  monument,  which  marks 
the  source  of  the  St.  Croix,  as  fixed  in  execution  of  the 
Treaty. 

There  are  three  points  to  be  considered  with  respect  to 
this  elevation  :  1*^.  Its  height  as  compared  with  that  of  the 
country  previously  traversed  by  the  north  line  ;  2^.  Its  po- 
sition relatively  to  the  rivers ;  3°.  Its  connection  with  the 
western  range  of  Highlands. 

With  respect  to  the  comparative  height  of  Mars  Hill  it  will 
suffice  to  qtiote  the  following  words  of  the  American  Sur- 
veyor :  "  The  south  peak  is  176  feet  higher  than  the  north 
"  peak,  and  about  1000  feet  above  the  general  level  of  the 
"adjacent  country."  This  description  is  decisive  of  the 
superior  height  of  Mars  Hill,  and  the  concurrent  testimony 
of  the  surveyors  shews  that  no  ground  equal  to  it  in  eleva- 
tion by  many  hundred  feet,  is  previously  crossed  by  the 
North  line. 

The  situation  of  Mars  Hill,  with  respect  to  Rivers,  is  not 
to  be  taken,  as  the  American  argument  insists,  from  the  petty 
streams  or  rivulets  falling  into  the  St.  John,  in  its  immediate 
neighbourhood.  Its  principal  summits  are  situated  at  a  short 
distance  westward  of  the  north  line,  and  consequently  in  the 
position  intended  by  the  Treaty,  on  that  Highland  tract  which 
rises  to  'he  north  of  the  Atlantic  Rivers,  and  separates  them 
as  well  from  the  Rivers  of  the  St.  Lawrence,  as  from  the 
River  St.  John  and  its  principal  tributary,  the  Restook. 
The  due  north  line  does  not  indeed  pass  over  its  highest 
peaks ;  but  it  is  sufficient  for  every  liberal  and  effective  pur- 


44 

pcMe  tif  the  Treaty,  that  the  line  interi^ects'the  rising  groundti 
turhich  form  its  elevation  from  the  uanks  of  the  St.  John. 

As  to  the  third  point,  the  British  Surveyor,  Bouchette,  in 
his  Report  dated  the  21st  of  May,  1818,  observes,  that  he 
took  '^  the  bearings  of  the  principal  range  of  highlands  ex- 
"  tending  from  Mars  Hill  to  the  Catahdin  Mountain ;  the 
"  general  course  of  which  is  N.  N.  E.  and  S.  S.  W.,  and 
"  highly  conspicuous  for  its  height."  Another  of  the  Sur* 
veyors,  Odell,  states  in  a  report  filed  the  11th  of  May,  1819. 
as  follows:  "Looking  westward  from  this  place  (Parks's, 
"  near  the  Houlton  Settlement,)  which  is  itself  considerably 
"  elevated,  and  is  easily  seen  from  the  top  of  Mars  Hill,  there 
"  appears  a  continued  range  of  highland,  the  view  of  which 
"  is  terminated  on  one  side  by  Mars  Hill,  and  on  the  other 
"  by  the  Spencer  Mountains."  The  general  result  of  these 
documents,  with  respect  to  Mars  Hill  and  the  adjacent  heights 
towardis  the  west,  is  that  "  A  generally  hilly  country  is  found 
"  to  extend  towards  the  eastern  branch  of  the  River  Penob- 
"  scot."  This  is  confirmed  by  the  report  of  the  American 
Surveyor  Loring,  dated  in  December,  1820.  It  may  be  added, 
that  the  British  Assistant  Surveyor,  Campbell,  describes  the 
Highlands  where  the  Monument  is  situated  on  the  height  of 
land  between  the  Kennebec  and  Chaudierc  Rivers  as  extend- 
ing in  a  N.  E.  to  E.  N.  E.  direction,  and  consequently  tend- 
ing to  communicate  with  the  Highlands  at  the  sources  of  the 
Penobscot  River. 

The  foregoing  information  will  hardly  warrant  us  in  con- 
cluding that  the  tract  or  range  of  highland  country  stretching 
from  Mars  Hill,  or  its  immediate  neighbourhood,  towards  the 
sources  of  the  Connecticut,  is  equally  continuous  and  of  one 
unbroken  regularity  throughout  the  whole  extent  of  the 
Boundary  Line.  But  such  continuity  of  height  was  not  to 
be  expected,  nor  is  it  necessary  for  any  presumable  purpose 
of  the  Treaty.  It  does,  however,  appear  that  there  is  a  chain 
of  highlands,  not  indeed  of  uniform  elevation,  but  in  which 
the  head-waters  of  the  Atlantic  Rivers  are  situated,  with  the 
additional  circumstance  of  their  partaking  generally  of  a 
mountainous  or  hilly  character. 

It  has  been  urged  on  the  part  of  the  United  States,  that 
the  three  propositions  "f?'om,^^  "  along,^^  and  "  to,"  employ- 
ed in  defining  the  northern  boundary^ine,  "  are  the  clearest 
"  and  strongest  which  could  have  been  selected  for  the  pur- 
"  pose  of  declaring  that  the  boundary,  thus  described,  must, 
"through  its  whole  extent,  from  its  begining  to  its  termi- 
nation, be  Along  highlands,"  such  as  they  presume  the 
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Treaty  to  have  intended.  This  remark  is,  indeed,  made  on 
grounds  whicli  do  not  apply  to  the  view  taken  by  Great 
JBritain  of  the  same  subject.  It  is,  nevertheless,  to  be  ob- 
served, that  in  two  acts  of  the  highest  authority  connected 
with  this  discussion,  a  Royal  Proclamation  and  an  Act  of 
Parliament,  the  very  same  prepositions  are  used  in  order  to 
describe  lines,  which  have  since  been  discovered  to  be  toa 
imperfect  to  admit  of  their  being  traced  in  conformity  with 
this  description.  The  Acts  alluded  to  are  the  Proclamation 
of  1763  and  the  Quebec  Act.  The  boundary  described  in 
the  Proclamation  has  two  evident  interruptions  in  the  course 
of  its  line,  notwithstanding  the  use  of  the  three  prepositions, 
to  which  so  much  efficacy  has  been  attributed.  In  the  first 
place,  the  line,  which  is  described  as  passing  along  the  high- 
lauds,  and  also  along  the  coast  ef  the  Bay  des  Chaleurs  to 
Cape  Rosiers,  has  an  intermediate  space  to  traverse  between 
the  highlands,  wherever  they  may  terminate  according  to 
the  supposition  hitherto  maintained,  and  the  north  coast  of 
Chaleurs  Bay,  for  which  no  provision  appears  to  have  been 
made  by  the  terms  of  the  Proclamation.  Secondly,  there 
is  a  similar  interval  between  Lake  Champlain  and  the  op- 
posite extremity  of  the  highlands,  which  do  not  extend  to 
the  shores  of  that  Lake.  According  to  the  Quebec  Act,  the 
line  was  to  go  from  the  Bay  of  Chaleurs,  along  the  High- 
lands, &/C.  to  a  point  in  45^  north  latitude,  on  the  eastern 
bank  of  the  River  Connecticut,  keeping  the  same  latitude 
directly  west  through  the  Lake  Champlain.  This  amend- 
ment of  the  Proclamation  itself  occasioned  a  fresh  difficulty, 
which  it  was  subsequently  found  necessary  to  obviate  in  the 
Treaty.  A  line  described  as  passing  along  the  highlands  in 
which  the  sources  of  the  Connecticut  are  situated  could  ne- 
ver, it  is  manifest,  have  reached  a  point  on  the  bank  of  that 
river  at  a  considerable  distance  below  its  sources.  What 
relates  to  the  want  of  continuity  between  the  Bay  of  Cha- 
leurs and  the  Highlands  is  the  same  in  the  Act  as  in  the 
Proclamation. 

There  is  a  further  consideration  relating  to  Mars  Hill, 
which  embraces  one  of  the  arguments  most  urged  by  the 
United  States  in  support  of  their  line,  as  identified  in  their 
opinion  with  that  of  the  ancient  boundaries,  and  which  it  is, 
therefore,  convenient  to  notice  separately. 

The  Treaty,  as  we  have  seen,  fixes  the  point  of  departure 
for  the  Northern  Boundary  of  the  United  States  at  a  place, 
where  the  due  north  line,  drawn  from  the  River  St.  Croix, 
touches  the  Highlands.     To  that  place,  wherever  it  may 
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Imppe;!  to  be,  the  Treaty  has  giren  the  name  of  "  th9  north' 
west  angle  of  Nova  Scotia ;"  and  this  expression  it  is,  which 
is  in  fact  the  principal,  and  essentially  the  sole,  foundation 
of  the  American  claim.  The  supf)osiliou  of  a  perfect  iden- 
tity between  the  lino,  as  now  proposed  by  The  United  States, 
and  the  ancient  provincial  boundary,  is  at  tho  bottom  even 
of  that  part  of  their  argument,  which  turns  on  a  literal  inter- 
pretation of  the  Treaty  Article.  Without  this  supposition, 
— which  is  altogether  conjectural,  and  incapable  of  satisfac- 
tory proof,  and  the  merits  of  which  cannot  be  fnllr  discus- 
sed without  unsettling  what  the  Treaty  was  most  certainly 
intended  to  settle  in  a  peremptory  and  conclusive  manner, — 
The  United  States  can  make  no  progress  whatever  towards 
setting  aside  those  important  limitations,  which  the  words 
of  the  second  Article  of  the  Treaty,  as  already  explained, 
do  most  undoubtedly  convey.  They  seem  to  have  over- 
looked an  inconvenience  and  striking  objection  which  neces- 
sarily result  from  this  mode  of  treating  the  question,  namely, 
that  they  apply  themselves  thereby  not  to  the  completion  of 
their  own  boundary,  nor  to  the  adjustment  of  such  part  of 
the  British  boundary  lir  ,  as  corresponds  immediately  with 
their  own,  but  to  the  regulation  of  other  parts  of  the  British 
Boundary, — -the  northern  boundary  of  Nova  Scotia,  for  in- 
stance, with  which  they  have  no  right  whatever  to  inter- 
fere, and  the  final  arrangement  of  which  is  now,  as  it  always 
has  been,  wholly  and  exclusively  in  the  competency  of  the 
British  Authorities.  Such  was  not  the  object  and  intention 
of  the  Treaty  of  1783,  the  second  Article  of  which,  as  we 
have  already  proved,  concerns  the  definition  of  Tlie  United 
States'  boundaries  alone,  and  affects  the  boundaries  of  the 
British  Colonies  only  in  those  parts  of  the  frontier  where  the 
territories  of  the  one  party  border  immediately  on  the  ter- 
ritories of  the  other. 

The  words  "  north-west  angle  of  Nova  Scotia"  wore  in- 
troduced into  the  Treaty  from  the  article  respecting  bounda- 
ries, draAvn  up  by  the  American  Congress,  and  proposed  to 
Great  Britain  by  the  American  Commissioners  at  Paris.  In 
that  article  "  the  north-west  angle  of  Nova  Scntia"  was 
coupled  with  the  projwsal  of  carrying  the  boundary  line 
along  the  channel  of  the  Rivn  St.  John  from  its  source  to 
its  mouth.  In  other  words,  it  was  then  distinctly  j^roposcd 
by  The  United  States  that  "  the  north-west  angle  of  Nova 
Scotia"  should  be  fixed  at  the  source  of  the  River  St.  John, 
and  that  a  considerable  part  of  their  northern  boundary  line 
-should  pass  along  the  channel  of  that  River.     It  has  already 
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been  shewn  to  demonstration,  that,  in  rejecting  that  pro|X)sal, 
— for  the  sake  of  maintaining  which  (be  it  remembered)  the 
American  Congress  had  expressed  the  opinion  that  it  would 
not  bo  worth  while  to  carry  on  the  war, — Great  Britain  must 
obviously  have  meant  to  insist  U])on  a  boundary  line  within 
the  line  of  .ho  St.  John  ;  but,  with  reference  to  that  proposal, 
coupled  as  it  was  with  "  the  north-west  angle  of  Nova  Sco- 
tia," it  is  natural  to  inquire  by  what  means  the  lino  so  pro- 
{)oscd  was  to  bo  reconciled  with  the  lino  of  continuous  High- 
lands from  the  Connecticut  River  to  Chaleurs  Bay,  along 
which  The  United  States  pretend  that  the  northern  boundary 
of  Nova  Scotia  as  well  as  their  own  must  now  uninterrupt- 
edly pass  in  virtue  of  that  sime  expression  in  the  Treaty. 

The  truth  is,  that  the  words  in  question  are  wholly  subor- 
dinate to  the  definition  which  immediately  follows  them ; 
and  the  definition  was,  in  all  probability,  introduced  into  the 
Treaty  for  tho  express  purpose  of  guarding  against  any  mis- 
construction likely  to  arise  from  their  being  retained  in  tha 
Article,  after  it  had  undergone  the  amendments  which  were 
i  described  above.     If,  as  the  American  argument  asserts,  the 
I  north-west  angle  of  Nova  Scotia  was  a  known  and  undoubt- 
j  ed  spot,   the  mere  mention  of  it  in  the  Treaty  would  have 
I  been  sufficient,  in  like  manner  as  the  mention  of  the  Bay  of 
I  Fundy  and   the  Gulf  of  St.  Lawrence  by  their  respective 
names,  without  particularizing  their  limits,  suffices  to  con- 
vey a  distinct  and  adequate  idea  of  those  two  separate  por- 
jtions  of  the  sea.     But  it  is  not  a  little  remarkable,  that  the 
Inorth-west  angle  should  have  been  named  without  the  defi- 
Inition,  precisely  in  that  Article  which  would  have  fixed  it 
lin  a  spot  altogether  and  entirely  inconsistent  with  the  line 
|now  held  up  by  The  United  States  as  that  which  coincides 
[vvith  the  line  of  the  ancient  boundaries  and  of  the  Treaty  ; 
md  tha*  the  definition  should  have  been  added  to  the  name 
)f  the  angle  exactly  in  that  other  Article,  where  the  name 
alone  is  asserted  by  The  United  States  to  have  so  definite 
md  distinct  a  signification  as  to  exclude  the  possibility  of 
my  other  construction. 

In  this  confusion  of  circumstances  one  thing  may  be  affirm- 
M  without  hesitation  ;  namely,  that  the  position  of  the  north- 
rest  angle  of  Nova  Scotia  was  no  more  known  in  1783, 
ll.:in  it  is  known  at  this  moment.  The  Charter  of  Massa- 
jlmsetts,  as  The  United  States  interpret  it,  would  place  that 
[iiglc  on  the  right  bank  of  the  St.  Lawrence.  The  Procla- 
lation  of  1763,  and  the  (Quebec  Act,  interpreted  by  them, 
'*ould  place  it  on  certain  Highlands  south  of  those  Rivers 
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which  fill  into  the  St.  Lawrence.  Tho  first  proposal  of 
their  Negotiators  at  Paris  would  place  it  at  the  source  of  the 
River  St.  John.  The  fact  is,  that  the  north-west  angle  of 
Nova  Scotia  is  yet  to  be  formed  ;  and  this  has  been  admitted 
by  high  American  authority. 

The  American  argument  ap|Kiars  to  have  confounded  tin; 
assumption  in  theory  of  the  jwint  designated  in  the  Treaty  a.j 
tho  north-west  angle  of  Nova  Scotia,  with  its  existence  in 
fact,  although  it  is  evident  that  these  two  ideas  are  by  no 
means  necessarily  tlie  same.     Even  the  tru(;  i)osition  of  tin; 
River  St.  Croix,  from  the  source  of  which  the  north  line 
was  to  depart, upon  which  this  assumed  j)oint  was  to  be  found, 
was  not  determined  till  fifteen  years  after  the  conclusion  of 
the  Treaty  of  Peace  ;  and  when  the  Commissioners  appointed  i 
for  that  purpose  entered  upon  the  consideration  of  the  subject,  | 
they  found  they  had  to  decide  between  two  rivers,  both  hav- 
ing claim  to  tho  appellation  of  the  St.  Croix,  and  between 
several  sources  of  that  one  of  the  iwo  to  which  the  prefer-  j 
ence  was  ultimately  given  ;  and  further,  that,  taking  the 
two  extreme  claims  on  the  east  and  on  the  west,  the  distance  | 
between  their  meridians  was  no  less  than  40  miles. 

From  the  manner  in  which  tlie  north-west  angle  of  Novaj 
Scotia  is  mentioned  in  the  Treaty,  and  the  terms  in  whicii 
the  north-east  angle  of  Maine  is  described  in  the  same  sen- 
tence, it  might  have  been  supposed  in  1783,  that  whenever! 
the  position  of  tho  boundary  line  should  be  ultimately  settled, 
there  would  be  a  poini  where  the  southern  boundary  ofl 
Canada  would,  in  forming   the  northern  boundary  both  of 
Massachusetts  and  Nova  Scotia,  be  met  by  the  dividing  linu 
between    the  two  latter   Provinces — in   other  words,   that! 
wherever  the  north-east  angle  of  Maine  should  he  formed,  aiil 
angle  for  the  adjacent  British  Province  must  likewise  be  dcf 
termined.     That  the  finding  of  the  latter  was  to  be  consel 
quent  to,  and  not  to  govern  the  position  of  the  former ;  that! 
it  was  a  point  to  be  sought,  and  not  a  point  fixed,  is  admittedl 
by  an  authority  which  The  United  States  will  not  be  inclinedj 
to  dispute  ;  namely,  Mr.   Sullivan,  formerly  agent  on  the 
part  of  The  United  States,  before  the  Commission  for  deter| 
mining  the  true  River  St.  Croix,  afterwards  Governor  of  th^ 
State  of  Massachusetts,  and  also  the  author  of  a  History  of  the 
District  of  Maine. 

Mr.  Sullivan,  in   the  course  of  his  argument  before  tlia^ 
Commission,  expresses  himself  as  follows  : — 

"  In  the  Treaty  the  angle  is  described  in  these  wordsj 
*'  ^  that  Anylc  ichich  is  formed  hij  a  line  dnncn  due  north 
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'/ro/n  the  scree  of  the  River  &V.  Crotj:  /o  the  IJi^hlanda.* 
An  angle  is  tiiu  pointofintorsuctiun  on  the  mutual  inclina- 
tion  of  two  lines,  and  thoreforo  to  give  a  second  line  the 
Treaty  adds  ;   '  a^ong  the  said  lliirhlands  which  divid§ 

*  those  rivers  that    empty  themselves  into  the  River  St. 

*  Lawrence  from  those  which  fall  into  the  Atlantic  Ocean  ;' 
but  still  a  course  to  exhibit  the  inclination  of  this  second 
line  was  necessary,  and  it  was  therefore  added,  ' /o //i« 
^north-westernmost  head  of  Connecticut  River. ^  Then 
the  Treaty  contemplates  a  line  running  on  the  Highlands 
so  as  to  divide  the  rivers  which  run  into  the  St.  Lawrence 
from  those  which  fall  into  the  Atlantic  Ocean,  but  whether 
this  is  to  be  a  direct  or  crooked  line  is  not  ascertainea  in 
the  Treaty.  If  it  divide  thos'»  rivers  as  above  expressed 
there  can  be  no  pretence  of  its  being  a  straight  line.  It  it 
cither  in  its  (general  inclination  or  in  its  direct  course  to 
run  to  the  north-westernmost  head  of  Connecticut  River. 
There  can  be  no  angle  existing,  as  known  to  any  man, 
until  those  lines  are  formed,  for  the  point  of  tlieir  incli- 
nation is  but  a  mathematical  deduction  from  a  perfect 
recognition  of  the  lines  themselves.  It  was  found  at  a  very 
early  period  that  the  rivers  flowed  from  the  south  ward  into 
the  River  St.  Lawrence,  and  from  the  northward  into  tbo 
A  tic  Ocean.  This  raised  a  reasonable  conjecture  tlmi 
ti  .jas  a  ridge  of  Highland  swhich  divided  those  rivers 
from  each  other  ;  but  tlie  savage  state  of  the  C'euntry,  the 
continued  wars  of  the  Nations,  and  of  the  Indians,  and  the 
immense  labour  of  traversing  such  an  extensive  wilderness, 
raised  obstacles  too  great  to  be  overcome  by  the  prospect 
of  aiy  advantages  which  could  possibly  be  the  result. 
Indeed  we  are  as  entire  strangers  to  these  Highlands, 
and  the  sources  of  the  rivers  on  cither  side  of  them,  as  we 
are  to  the  sources  of  the  Nile.  In  the  Grant  of  King  James 
to  Sir  William  Alexander,  the  Highlands  do  not  appear  to 
be  mentioned ;  the  words  are,  '  inide  per  imaginariam 
^  directam  lineam,  quce  pergere  per  icrrani  sen  currero 
^versus  Scptentrioncm  concipiotur,  ad  proximo  ni  navium 
'  stationem,  fluvium  vcl  scaturiginctn  in  magno  Jluvio  de 
'  Canada  sesc  cxonerantem.''  The  Highlands  are  here 
made  no  part  of  the  boundary,  but  the  line,  as  an  imagi- 
nary line,  was  to  be  drawn  towards  the  north  or  northerly 
to  the  source  or  spring  of  a  river  which  emptied  its  waters 
into  the  River  Canada.  The  la.ft  mentioned  river  then 
is  described  as  the  boundary  on  the  north-east  of  the 
.Patent. 
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The  lin>3  of  the  Treaty  is  a  line  due  n'^rf'i,  in  its  course, 
and  in  its  extent,  reaching  from  the  source  of  the  St.  Croix 
to  the  highlands ;  the  line  in  Sir  William  Alexander's 
patent  is  an  indefinite  uncertain  line,  which  is  to  leave, 
not  the  source,  but  the  most  western  spring  of  the  St. 
"  Croix,  and  wander  to  the  unexplored  spring  or  source  of  a 
river,  which  empties  its  ^vaters  into  the  St.  Lawrence,  and 
of  the  existence  of  which  source  or  spring  there  was  no 
evidence  or  knowledge,  but  what  was  conjectured  from 
the  tyistence  of  rivers,  the  mouths  of  which  only  had  been 
''  '=!een.  From  the  year  1621  there  was  no  act  of  Govern- 
"  irent,  no  exercise  of  jurisdiction,  or  claim  of  property, 
"  from  which  this  line  could  receive  a  station,  but  all  was 
"  abandoned  and  lost  in  Treaties,  cessions,  conquests,  recon- 
quests,  by  and  from  the  French  crown,  from  Oliver  Crom- 
"  well,  and  from  the  Kings  of  England. 

"  The  country  of  Canada  was  conquered  in  1760  ;  on  the 
"  7th  October,  1763,  the  King  of  England  issued  His  Royal 
"  Proclamation  for  improving  and  regulating  the  islands  and 
"  country  which  had  been  ceded  by  the  late  Treaty  of  I'eace. 
"  In  this  Proclamation  we  find  this  provision  ;  first,  '  The 
"  '  Government  of  Quebec  bound  jd  on  the  Labrador  coast 
"  *  ^y  the  River  St.  John,  and  thence  by  a  line  drawn  from 
"  'the  head  of  that  river  through  the  Lake  ^t.  John  to  the 
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'  south  end  of  ihe  Lake  Nepissim,  from  whence  the  said 
'  line  crossing  the  River  St.    Lawrence,  and  the  Lake 
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'  Cliamplain  in  forty-five  degrees  of  north  latitude,  passes 
'  along  the  highlands,  which  divide  the  rivers  that  empty 
'  themselves  into  the  River  St.  Lawrence,  from  those  which 
'  fall  into  the  sea.' 

"  1  here  is  no  snch  angle  described  in  the  Proclamation 
or  in  the  Act  of  Parliament  as  is  mentioned  in  the  Treaty 
0/1/83.  The  line  by  the  Proclamation  is  to  cross  the 
St.  Lawrence  in  the  45th  degree  of  north  latitude,  which 
"  is  on  a  degree  nearly  equal  with  the  mouth  of  tHe  Scoudic 
"  and  MagagiiaJjivic  Rivers,  and  very  far  south  of  the  anglo 
*'  now  sought  for,  and  far  below  every  part  of  the  highlands 
"  referred  to.  No  course  or  courses  are  given  to  the  line 
"  which  is  drawn  on  the  highlands,  but  all  is  left  to  imagi- 
"  nation.  This  line  couid  have  no  influence  on  the  minds 
of  the  Commissioners  in  1783. 

"  In  the  Treaty  of  that  datQ  it  is  provided,  that  the  line 
between  the  two  nations  shall  run  on  the  highlands  to  the 
north-westernmost  head  of  Connecticut  River,  and  then 
down  the  middle  of  that  r-ver  to  the  45th  degree  of  north 
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'  latitude  ;  whereas  the  line  of  the  Proclamation  was  in  the 
'  46th  degree  at  the  St.  Lawrence,  and  so  to  run  on  the 
'  highlands  to  Lake  Champlain,  without  saying  at  what 
'  point  it  should  cross  the  Connecticut. 

"  Thus  we  lind  no  place  for  this  angle  prior  to  the  Treaty 

of  1783,  and  are  now  left  to  form  it  by  running  the  Hnes 
'  in  that  Treaty  agreed  upo7i. 

"  That  in  order  to  deterii?inc  that  place  as  nearly  as  could 
'  be  done,  it  v^as  agreed  that  a  certain  river,  which  had 
'  heretofore  been  known  and  called  by  the  name  of  the 
'  River  St.  Croix,  and  which  had  been  deemed  and  received 
'  as  the  castp-  ooundary  of  the  Province  of  Massachusetts 
'  Bay,  shou  .  be  taken  as  a  part  of  the  boundary,  and  that 
'  to  fix  a  line  from  the  source  of  that  river  to  the  highlands 
'  both  as  a  line  for  the  Government  of  Massachusetts  and 
'  Nova  Scotia,  it  should  run  due  north,  and  that  the  limita- 
'  lion  of  that  line  should  he  in  what  should  ultimately  he 
^  found  when  the  country  should  he  explored,  to  he  the  high- 
'  lands. 

"  This  is  not  a  singular  instance  in  that  Treaty  oi  leaving 
'  that  as  uncertain  which  might  afterwards  he  ascertained  : 
'  the  imixirtant  boundary  of  the  north-westernmost  head  of 
'  Connecticut  River  is  unknown  and  unexplored.  There 
'  are  several  other  instances  very  similar  to  this  which  ap- 
'  pears  on  reading  the  second  article  of  the  Treaty  of  Peace. 

"  We  haue  come  then  clearly  to  this  point,  that  the  north- 
'  west  angle  of  Nnva  Scotia  is  to  he  found  by  running  a  line 
'  due  north  trom  the  source  of  the  St.  Croix  River  to  the 
'hi^^hlands  to  a  point  or  %  place,  tvherc  that  line  shall  inter- 
'  sect  a  line  along  the  highlands,  lohich  divide  the  rivers  as 
'  before  mentioned,  and  run  to  the  north-ioesternmosl  head 
'  f  Co anecticut  River.  *  *  *  * 
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The  Highlands  had,  in  the  year  1763,  been  made  the 
boundary  of  Gluebec  or  the  Lower  Canada  boundary,  hut 
where  the  boundaries  or  highlands  are,  is  yet  resting  on 

the  toiiig  of  imagination. 

*  *  *  #  #  # 


"  We  are  as  entire  strangers  to 
sources  ol  the  Rivers  on  either  s 
the  sources  of  the  Nile.  There 
north-ioest  angle  of  Nova  Scoiia 
that  this  is  to  be  done  by  forming 
State  of  Massachusetts.  To  do 
sary  to  find  the  River  which  was 


the  Ilijiilands,  and  the 
ide  of  them,  as  we  are  to 
can  be  no  doubt  that  the. 
is  yet  to  be  formed,  and 
the  north-east  angle  of  the 
this  it  has  become  neces- 
truly  meant  and  intended 
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*'  by  the  Commissioners  who  described  the  bounds,  to  find 
"  the  source  of  that  river,  and  to  draw  a  line  due  north  from 
"thence. 

"  But  even  this  cannot  decide  where  the  northwest  angle 
*"  is,  because  this  board  has  no  authority  to  fix  the  line,  which 
"  is  to  be  intersected  in  order  to  form  the  angle,  or  the  point 
"  of  inclination  of  the  two.  The  question  resulting  from  the 
"  Treaty  in  regard  to  the  line  upon  the  Highlands  is  reserved 
"  to  a  future  period.  This  board  has  no  concern  in  it  as  to 
"  its  principles  or  consequences,  and  the  point  of  the  locality 
"  of  the  north-west  angle  is  to  be  the  investigation  of  the 
"  next  century y 

The  framers  of  the  Treaty  wanted  a  point  of  departure 
for  the  northern  boundary  line  of  The  United  States  ;  and 
they  appear  to  have  thought  that  the  supposed  point  of  con- 
tact of  the  three  provinces  falling  to  the  south  of  tlie  St. 
John,  would,  when  named  in  the  Treaty,  sufficiently  answer 
that  purpose.  The  northern  boundary  line,  being  intended 
to  limit  the  territory  of  The  United  States  on  that  side,  was 
to  be  carried  westward  from  the  point  of  departure  thus  de- 
signated, which  was  necessarily  external  to  the  territory  of 
The  United  States,  then  first  to  be  acknowledged  indepen- 
dent. The  north-eastern  angle  of  that  territory  it  was 
strictly  within  the  scope  and  competency  of  the  Treaty,  as  it 
was  also  one  of  its  particular  objects,  to  describe.  To  des- 
cribe the  north-western  angle,  or  any  other  angle,  of  Nova 
Scotia,  was  not  within  the  Province  of  the  Treaty  ;  and  it 
has  already  been  shewn  that  no  such  angle  existed,  except 
in  theory,  prior  to  the  conclusion  of  that  instrument.  When 
therefore.  The  United  States  object  to  Mars  Hill  that  it  is 
not,  as  they  affirm,  connected  with  a  chain  of  Highlands  ex- 
tending to  Chaleurs  Bay,  they  exact  a  condition  not  only 
foreign  to  the  declared  and  legitimate  purpose  of  the  Treaty, 
but  also  to  the  real  question  to  be  decided. 

Such  being  the  case,  there  would  be  little  interest  in  ex- 
amining the  nature  of  the  country  east  and  north-east  of 
Mars  Hill.  It  is  enough  to  know  that  Mars  Hill  is  calcula- 
ted to  impart  a  character  of  decidedly  superior  elevation  to 
that  part  of  the  country  in  which  it  is  situated,  that  the  duo 
north  line  crosses  its  eastern  slope,  and  that  there  are  appear- 
ances of  a  generally  hilly  and  mountainous  tract,  marked 
with  occasional  eminences  of  a  loftier  kind,  goiag  off  from  it 
in  a  westerly  or  south-westerly  direction,  and  allowing  the 
boundary  line  to  be  carried  along  this  uneven  succession  of 
highlands  in  such  a  manner  as  to  leave  the  waters  of  the 


ff3 


Atlantic   Rivers  entirely   within   The  tJnited  States'  ter- 
ritory. 

According  to  the  American  argument  the  only  spot  on 
the  due  north  line,  capable  of  answering  to  the  terms  of  the 
Treaty  so  as  to  constitute  the  point  of  departure  required  for 
the  Northern  Boundary  Line,  is  fixed  at  a  point  about  144 
miles  from  the  source  of  the  River  St.  Croix.  The  line  so 
prolonged  intersects  the  main  channel  of  the  St.  John  and 
several  of  its  tributary  streams,  besides  intersecting  also  se- 
veral other  streams  whose  confluence  form  the  River  RestL- 
gouche  ;  and  it  terminates  at  a  place  destitute  of  any  mark- 
ed elevation,  between  one  of  the  branches  of  the  Restigouche 
and  the  sources  of  a  stream  fulling  into  the  River  St.  Law- 
rence, and  presumed  to  be  the  River  Metis. 

According  to  the  same  argument  the  Northern  Boundary 
of  The  United  States  is  carried  from  the  point  thus  fixed  to 
the  north-westernmost  head  of  Connecticut  River,  passing 
all  along  between  the  Rivers  that  empty  themselves  into 
the  River  St.  Lawrence  and  the  tributary  streams  of  the 
River  Restigouche,  of  the  River  St.  John,  and  of  Rivers 
which  fall  into  the  Atlantic  Ocean. 

The  highlands,  which  the  American  argument  describes 
as  passing,  without  interruption,  from  the  point  proposed  by 
The  United  States  as  the  true  north-west  angle  of  Nova 
Scotia  to  the  north-westernmost  head  of  Connecticut  River, 
are  wholly  destitute  of  any  marked  or  conspicuous  elevation 
through,  by  far,  the  greater  part  of  their  extent. 

The  United  States,  pursuing  their  idea  of  identifying  the 
line  designated  in  the  Treaty  with  that  which  they  suppc 
to  have  existed  previously  among  the  British  Provinces,  hav  . 
objected  to  the  adoption  of  Mars  Hill,  as  the  point  of  depar- 
ture for  the  northern  boundary  line,  that  it  is  not  in  imme- 
diate connection  with  any  chain  of  highlands  trending  east- 
ward in  the  direction  of  Chaleurs  Bay.  The  reasons  which 
lead  to  treating  this  objection  as  irrelevant  have  been  stated 
above,  and  it  is  not  thought  necessary  to  go  into  the  exami- 
nation of  a  fact,  which,  if  it  were  even  established  on  indis- 
putable authority,  would  be  entitled  to  no  weight  in  the 
decision  of  the  point  at  issue.  But  since  The  United  States 
appear  to  think  that  the  continuation  of  the  highlands  east- 
ward of  the  due  north  line  is  so  essential  to  a  fulfilment  of 
the  terms  of  the  Treaty,  there  may  be  some  interest  in  as- 
certaining how  far  the  line  which  they  themselves  claim, 
is  calculated  to  fulfil  this  condition.  The  line  which  they^ 
*laimis.  in  fact,  no  other  than  the  boundary  line  which  they 
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suppose  to  have  existed  as  between  Canada  and  Nova  Scotia 
in  virtue  of  the  Royal  Proclamation  of  1763.  But  that  line, 
it  is  well  known,  cannot  continue  along  the  highlands  ac- 
cording to  the  condition  on  which  The  United  States  insist. 
It  must  leave  those  highlands,  in  order  to  pass  along  the 
north  coast  of  the  Bay  de  Chaleurs.  In  this  manner  it  is 
evident  that  whatever  may  bo  the  character  of  the  country 
in  a  direct  line  between  Mars  Hill  and  Chaleurs  Bay,  the 
line  claimed  by  the  United  States  is  defective  in  that  very 
quality  to  which  they  attach  so  great  a  degree  of  importance. 

It  has  already  been  shewn  and  fully  established  that  the 
River  Restigoucho  ard  the  River  St.  John  are  not  classed 
by  the  Treaty  among  the  Rivers  falling  into  the  Atlantic 
Ocean,  and  consequently  that  The  United  States,  who  main- 
tain that  the  Highlands  designated  by  the  Treaty  must  be 
those  which  immediately  divide  the  St.  Lawrence  Rivers 
from  those  of  the  Atlantic  Ocean,  have  failed  to  substantiate 
their  claim  in  that  respect.  The  consequenceit'  involved  in 
the  admission  of  that  claim,  as  well  with  regard  to  the  gene- 
ral principle  and  purview  of  the  Tr?aty,  as  relatively  to  many 
important  interests  of  the  British  Colonies,  which  would  be 
thereby  prejudiced,  without  the  extension  of  any  correspond- 
ing benefit  to  The  United  States,  are  such  as  to  call  for  the 
clearest  proofs  and  the  most  irresistible  demonstration.  But 
far  from  this  being  the  case  in  the  present  instance,  it  is 
manifest,  that  in  order  to  produce  even  an  appearance  of 
consistency  between  the  American  claim  and  the  letter  of 
the  Treaty,  one  of  the  principal  limitations  of  that  Treaty 
must  be  wholly  set  aside,  and  even  its  very  lerms  submitted 
to  a  forced  and  unnatural  construction,  directly  opposed  to 
the  sense  which  is  incontrovertibly  attached  to  them  in  other 
parts  of  the  same  Article. 

That  the  Bay  of  Fundy  and  the  Atlantic  Ocean  are  con- 
tradistinguished from  each  other  and  confoumled  together 
in  one  and  the  same  Article  of  the  Treaiy ;  th.il  the  River 
St.  John  which  empties  itself  into  the  Bay  of  Fundy,  and 
the  River  Restigouche  which  empties  itself  into  the  Bay  of 
Chaleurs  and  through  it  communicates  with  the  Gulf  of  St. 
Lawrence,  fall  into  the  Atlantic  Ocean  in  the  sense  and  mean- 
ing of  the  Treaty  ;  that  the  word  "  Highlands"  is  wholly 
unconnected  with  the  idea  of  height  otherwise  than  as  it  re- 
presents the  separation  of  rivers;  that  the  British  Plenipo- 
tentiary, after  declining  the  offer  of  the  St.  John  as  a  Boun- 
dary, consented  to  give  up  half  of  that  River  together  v  ith 
a  large  territory  nortii  as  well  as  south  of  it  to  The  United 
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St.ites ;  that  the  principle  dechired  in  the  Treaty,  of  secu- 
ring perpetual  harmony  and  beneficial  intercourse  between 
I  he  two  parties,  would  receive  its  intended  application  by 
dividing  the  principal  rivers  of  the  Highland  Country  in 
such  manner  as  to  lay  the  seeds  of  "  future  discord"  between 
the  parties  ;  aie  among  the  propositions  in  virtue  of  which 
the  claim  of  The  United  States  can  alone  be  made  good  in 
uj)j)Osition  to  that  of  Great  Britain. 

The  United  States,  in  supporting  that  claim,  have  labour- 
ed to  establish  not  only  that  the  Boundary  Line  designated 
in  the  Treaty  is  identical  with  that  which  subsisted  between 
the  British  Provinces  of  Nova  Scotia,  Quebec  and  Massa- 
chusetts, previous  to  the  War  of  Independence  ;  but  further, 
that  the  Line,  which  they  now  propose,  is  identical  with  the 
one  and  with  the  other  of  these  two  Lines.  It  has  already 
been  proved  in  treating  of  that  point  which  The  United 
States  have  claimed  as  the  true  north-west  angle  of  Nova 
Scotia,  that  any  such  identity  between  their  line,  and  the 
supposed  line  of  tb'  ancient  provincial  boundaries,  is  mere 
matter  of  conjecture.  In  going  into  this  question  of  the 
ancient  Boundaries,  The  United  States  have  not  been  ?ble  to 
conceal  the  inconvenience,  and  indeed  the  insurmountable 
objections  attached  to  such  a  discussion  at  the  dist^'^ce  of 
forty-six  years  from  the  conclusion  of  the  Treaty.  It  was,  in 
truth,  so  clearly  the  intention  of  the  Treaty  to  settle  the 
Boundaries  both  peremptorily  and  definitely,  iaat  the  argu- 
ment advanced  by  The  United  States  with  reference  to 
what  those  Boundaries  were,  as  between  the  several  British 
Colonies  before  the  War  of  Independence,  must  be  consider- 
ed as  tending,  however  undesignedly,  to  counteract  that  wise 
and  salutary  intention.  The  Treaty  itself,  as  amply  shewn 
before,  is  silent  on  this  subject.  It  introduces  the  definition 
of  the  Boundaries  by  stating  it  to  be  "  agreed  and  declared" 
that  they  "are  and  shall  6e"  as  follows.  Such  are  not  the 
words  which  parties  meaning  to  confirm  ancient  boundaries 
would  have  chosen.  If  the  framers  of  the  Treaty  had  in- 
j  tended  to  adopt  any  line  of  demarcation  supposed  previously 
to  exist,  they  might  have  satisfied  themselves  with  running 
a  line  due  north  from  the  St.  Croix  River  to  the  Southern 
JBoundary  of  the  Province  of  Quebec  ;  but  they  were  re- 
Isolved  not  to  trust  to  any  such  vague  and  arbitrary  line  of 
JFrontier,  but  to  establish  peremptorily  a  new  line,  which, 
jwhether  it  might  or  m'  ^ht  not  coincide  with  any  supposed 
jformer  line,  should,  in  accordance  with  the  principle  laid 
lown  in  the  beginning  of  the  second  article  of  the  Treaty, 
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prevent  all  disputes  in  future  on  the  subject  of  the  Bounda- 
ries of  The  United  States. 

In  maintaining  the  fact  of  tlio  r^ilcnce  of  the  Treaty  as  to 
ancient  Boundaries,  and  considering  tliat  quesuon  as  foreclo- 
sed by  the  authoritative  decision  contained  in  its  Second  Ar- 
ticle, there  is  no  intention  of  asserting  on  the  part  of  Great 
Britain  that  no  reference  whatever  was  made  to  the  ancient 
Boundaries  in  the  course  of  the  negotiations  which  termina- 
ted in  the  Peace  of  1783.  There  is  no  difficulty  in  admit- 
ting that  the  American  proposal,  as  to  Boundaries,  which 
was  subsequently  transferred  with  several  important  altera- 
tions to  the  Treaty,  derived  the  greater  portion  of  its  terms 
from  the  Royal  Proclamation  of  1703.  The  correspondence  of 
the  American  Commissioners  further  shews  that,  at  least,  on 
their  part,  the  Charter  of  Massachusetts  was  bronght  forward 
at  some  period  of  the  negotiatioL  in  support  of  their  preten- 
sions. It  does  not  indeed  accord  with  the  situation  of  the 
parties,  at  that  time  to  suppose  that  the  United  States  could 
ever  have  thought  seriously  of  insisting  on  the  acknowledg- 
ment, by  ^rcai  Britain,  of  a  wider  extent  of  territory  than 
they  we/e  understood  to  have  possessed,  in  virtue  of  some 
principle  or  other,  as  British  Colonies. 

But  these  admissions  are  perfectly  consistent  with  what 
has  been  already  asserted  on  clear  specific  evidence,  namely, 
that  the  two  parlies,  in  proceeding  to  a  final  adjustment  of 
their  claims,  did  not  agree  to  decide  those  claims,  on  any 
fixed  principle  of  right,  but  ultimately  determined  to  adjust 
them  by  a  peremptory  declaration  founded  on  mutual  consent 
and  mutual  convenience,  and  the  interest,  common  to  both, 
of  preventing  future  disputes  and  collision. 

A  brief  review  of  the  principal  documents  which  relate  to 
the  ancient  boundaries  in  this  quarter,  will  indeed  be  suf- 
ficient to  shew  that  the  negotiations  might  have  been  pro- 
tracted to  an  indefinite  period,  if  those  who  conducted  them 
had  not  taken  the  determination  of  adjusting  their  differ- 
ences on  the  only  principle  adapted  to  their  real  interests, 
and  to  the  new  jjosition  in  which  the  parties  were  placed 
towards  each  other. 

Sir  William  Alexander's  Grant,  which  was  not  in  the 
recollection  of  either  Mr.  Adams  or  Mr.  Jay  when  they  were 
examined  on  oath  as  witnesses  under  the  St.  Croix  Commis- 
sion, and  which  in  former  discussions  respecting  boundary 
imder  the  Treaty  of  1783,  the  United  States'  Agents  have 
vehemently  rejected,  carries  the  western  Boundary  of  Nova 
Scotia  up  to  the  westernmost  source  of  St.  Croix  River. 
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niid  thence  to  the  River  St.  Lawrence  by  a  line  extending 
towards  the  north,  and  joining  the  nearest  spring  or  head 
stream  emptying  into  that  River.  According  to  the  same 
G.ant,  the  northern  boundary  of  Nova  Scotia  was  to  pass 
along  the  southern  coast  of  tlie  River  St.  Ijawrence  to  Cape 
Hosiers. 

The  terms  of  the  Grant  would  not  bear  us  out  in  suppo- 
sing that  the  western  Boundary  of  Nova  Scotia  was  to  he 
I'ormed  by  a  due  north  line.  The  only  positive  circum- 
stances to  be  collected  from  them  as  guides  for  our  opinion 
are,  that  the  Line  between  the  two  sources  specified  therein 
shall  be  a  straight  one  ;  and  that  the  source  communicating 
with  the  St.  Lawrence  shall  be  the  nearest.  Oii  looking  to 
the  map  we  instantly  perceive  that  these  guides  might  lead 
us  to  head  waters  of  the  River  Chaudiere  as  being  the  near- 
rst  to  the  point  of  departure  of  all  the  sources  north  of  it 
falling  into  the  St.  Lawrence.  But  without  presuming  to 
intimate  that  such  was  the  real  intention  of  the  Grant,  dating, 
as  if,  does,  from  a  period  when  the  face  of  the  country  was 
wholly  unknown,  we  feel  ourselves  justified  in  pointing  out 
the  vagueness  of  its  terms,  and  inferring  how  extremely  dif- 
ficult, or  rather  impossible,  it  would  have  been  for  the  Nego- 
tiators of  the  Treaty  to  have  fixed  the  Boundaries  between 
two  Independent  States,  in  conformity  with  definitions  so 
loosely  worded  as  to  involve  the  most  unexpected  contingen- 
cies. 

A  line  extending  from  the  source  of  the  St.  Croix  "  toivards 
ihe  north"  to  the  nearest  part  of  the  St.  Lawrence  would, 
at  all  events,  strike  that  river,  owing  to  the  obliquity  of  its 
.source,  far  to  the  west  of  that  point  where  a  due  north  line 
would  intersect  it.  A  reference  to  the  map  will  make  this 
clear.  It  must  not  be  forgotten  that  the  Commissioners 
under  the  5th  Article  of  the  Treaty  of  1794,  in  deciding 
which  was  the  true  St.  Croix,  adopted  the  northern  stream, 
to  the  exclusion  of  the  western.  Thus  the  variations  of  this 
one  Grant  alone  offer  four  several  north-west  angles  of  Nova 
Scotia.  The  western  stream  being  the  one  named  in  Sir 
William  Alexander's  Grant,  the  preference  of  the  northern 
stream  must  surely  invalidate  the  authority  of  the  Grant  as 
a  binding  designation  of  the  boundary  of  Nova  Scotia ;  and 
at  any  period  subsequent  to  the  Proclamation  of  1763,  Sir 
William  Alexander's  Grant  is  altogether  irrelevant  as  to  the 
northern  boundary  of  that  Province. 

The  charter  of  Massachusetts,  dated  in  1691,  dues  not 
mention  the  territory  of  Sagadahock.   which   acording  to 
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the  Duke  of  Yoili"s  Gmut,  extended  by  its  eastoiu  and  wesl- 
ern  limits  to  the  River  St.  Lawrence.  It  annexes  to  th«' 
Province  of  Massachusetts  only  "  those  lands  and  hercdita- 
'•  ments  lying  and  extending  between  the  said  country  or 
"  territory  of  Nova  Scotia  and  the  said  river  Sagadahock.''' 
Agreeably  to  these  words,  the  northern  limit  of  Sagadahock, 
as  annexed  to  Massachusetts,  would  be  aline  drawn  obliquely 
from  the  source  of  the  Sagadahock  or  Kennebec  River  to  the 
|)oint  of  intersection  bccween  the  western  boundary  of  Nova 
Scotia  and  the  south  bank  of  the  River  St.  Lawrence. 
Besides  the  considerations  arising  out  of  this  circumstance, 
it  is  to  be  remembered  that  the  right  of  Massachusetts  to 
retain  any  part  of  Sagadahock,  at  least  that  })art  of  it 
which  lies  east  of  the  Penobscot  River,  has  been  continually 
questioned  and  denied  by  the  British  Government. 

The  Royal  Proclamation  of  1763,  of  which  the  Act  of 
Parliament,  called  the  Cluebcc  Act,  is  a  mere  paraphrase  as  to 
that  part  of  the  boundary  still  in  dispute,  extended  the  limits 
of  Canada  considerably  to  the  south  of  the   St.  Lawrence. 
According  to  that  Proclamation,  the  northern  boundary  oi 
Nova  Scotia,  regulated  by  the  southern  boundary  of  Canada, 
would  agree  with  the  following  description  :  "  the  line  cross- 
"  ing  the  River  St.  Lawrence  and  the  Lake  Champlain  in 
"  46<^   North  Latitude  passes  along   the  highlands  which 
"  divide  the  rivers  that  empty  themselves  into  the  said  River 
"  St.  Lawrence  from  those  which  fall  into  the  Sea,  and  also 
''  along  the  north  coast  of  the  Bay  des  Chaleurs.  '     To  the 
line  thus  described  the   American  argument  has  attributed 
.1  degree  of  precision  and  unbroken  continuity,  which  its 
application  to  the  known  circumstances  of  the  country  does 
not  warrant.     A  line,  of  which  the  conditions  arc  that  it  pass 
along  the  highlands,  as  traced  by  The  United  States  on  the 
principle  of  a  supposed  identity  between  the  line  now  claimed 
by  them  and  the  ancient  boundary  line  of  the  Provinces,  and 
also  that  it  pass  along  the  north  coast  of  the  Bay  des  Chaleurs, 
cannot  possibly  be  continuous  "  from  its  beginning  to  its 
'•termination."     The  American  line  prolonged  in  an  east- 
erly direction  would  extend  to  Cape  Rosiers,  leaving  an  in- 
terval of  more  than  half  a  degree  between  its  own  course  and 
the  north  coast  of  Chaleurs  Bay  ;  and  supposing  the  line  to 
be  carried  along  the  coast  of  Chaleurs  Bay,  agreeably  to  the 
lerms  of  the  Proclamation,  a  considerable  part  of  it  must 
necessarily  pass,  before   it  reaches  that  bay,  not  between 
rivers  falling  on  one  side  into  the  St.  Lawrence  and  on  the 
other  into  the  Sea.  but  between  the  streams  which  fall  into 
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the  Bay  of  Chaleurs  only,  mid  in  a  direction  nearly  at  right 
angles  with  the  direction  of  the  line  prolonged  to  Cape  Ro- 
siers.  The  tnith  is,  that  the  line  described  in  the  Proclama- 
lioii  %oas  never  put  to  the  test  of  a  practical  application  ;  nor 
(lid  the  circumstances  of  the  country  require  that  it  should 
receive  a  more  fixed  and  positive  character  throughout  that 
central  |X)rtion  which  intervenes  from  the  Bay  dos  Chaleurs 
to  the  dividing  highlands  situated  immediately  between  the 
sources  of  the  Kennebec  and  Chaudiere  Rivers.  On  the 
Bay  des  Chaleurs  there  were  settlements  connected  with  the 
iisheries ;  at  the  other  extremity  of  the  line  settlements  were 
also  to  be  found ;  and  it  was  therefore  desirable  to  provide  for 
an  actual  delimitation  relative  to  the  rights  of  provincial 
jurisdiction  in  both  those  parts  of  the  country.  But  the  in- 
termediate space  was  a  wilderness  destitute  of  all  inhabitants 
except  the  Indians  ;  and  the  British  Government  had  there- 
fore no  adequate  motive  for  regulating  the  boundaries  of  pro- 
vincial authority  throughout  a  region  so  little  known  at  that 
time,  and  of  which  the  interests  were  not  as  yet  even  par- 
tially developed. 

Moreover,  The  United  States  cannot,  with  any  pretence 
of  right  or  reason,  appeal  either  to  the  Proclamation  or  to  the 
(iuebec  Act.  The  American  Congress,  when  engaged  in 
weighing  the  conditions  of  Peace,  reprobated  both  the  one 
and  the  other,  as  acts  of  oppression  trenching  on  their  rights, 
and  to  be  reckoned  amongst  the  causes  of  their  Revolution. 

Such  are  the  vague  and  conflicting  documents,  by  means 
of  which  The  United  States  have  endeavoured  to  establish 
that  two-fold  proposition  which  forms  the  basis  of  their 
whole  argument,  namely,  that  the  boundary  defined  in  the 
Treaty,  was  intended  by  the  negotiators  to  be  identical  with 
that  which  they  conjecture  to  have  existed  previously  as  be- 
tween the  British  Provinces,  and  that  the  line  now  claimed 
by  them,  is  identical  with  those  two  lines.  In  other  words 
they  have  attempted  an  impossibility  by  means  of  a  discus- 
sion which  they  acknowledge  to  have  been  definitely  closed 
by  the  Treaty  of  1783,  and  of  which  the  records  of  the  nego- 
tiation and  the  Treaty  itself  offer  no  traces  to  warrant  their 
conclusion,  that  the  confirmation  of  a  pre-existing  boundary 
line  was  the  object  and  intention  of  the  Article  respecting 
boundaries.  The  attempt  to  establish  this  proposition  is 
termed  an  impossibility,  because  it  has  been  proved  in  the 
course  of  this  inquiry,  that  no  such  line  did,  in  fact,  exist 
i)ofore  the  Treaty  of  1783,  in  the  sense  presumed  by  their 
argument ;  that  the  identical  line  now  claimed  by  them 
rould  not  possibly  coincide   with  that  line,  if  it  had  really 
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existed,  and  that  tho  documents,  whicli  thoy  have  produced 
in  support  of  their  pretensions,  are  unfit,  rither  singly  or  collec- 
tively, to  furnish  the  hasis  necessnry  for  its  establishment. 
There  are  two  ])oints  which  still  r»  main  to  be  noticed. 
It  has  been  alleged  on  the  |)ait  of  The  United  States,  thai 
all  maps,  comprehending  the  disputeii  territory,  which  arc 
known  to  have  been  published  between  the  periods  of  ITOIi 
and  1783,  and  of  which  copies  are  now  to  be  procured,  con- 
cur in  carrying  the  boundary  line,  as  dosoribed  iu  the  Royal 
Proclamation,  along  those  higblands  to  which  the  claim  of 
The  United  States  particuLuly  applies.  In  answer  to  the 
inference,  which  The  United  States  have  drawn  from  the 
supposed  coincidence,  it  is  to  be  observed  : 

1^.  That  in  the  maps  referred  to,  the  highlands  in  ques- 
tion are  represented  by  a  line  of  visible  elevation  contrary 
to  the  true  character  of  the  country  as  since  ascertained. 

2°.  That  in  some  of  these  maps  the  line  of  visible  eleva- 
tion, so  represented,  is  made  to  int(M-scct  the  waters,  either 
of  the  St.  John,  or  of  the  St.  Lawrence,  and  iu  some,  even 
of  both,  dis])roving  thereby  any  intention  of  its  having  been 
traced  upon  the  princii)le  of  separating  tho.se  waters. 

3°.  That,  notwithstanding  some  differences  of  little  con- 
sequence, when  taken  with  reference  to  general  purposes, 
these  maps  are  so  evidently  copied,  the  one  from  the  other, 
that  no  additional  evidence  can  be  safely  derived  from  their 
coincidence. 

4°.  That  the  selection,  on  the  part  of  the  negotiators,  ol 
Mitchell's  map,  which  was  published  before  the  Proclama- 
tion of  1763,  in  preference  to  those  maps  which  pretend  to 
give  the  line  described  in  the  Proclamation,  contributes  ma- 
terially to  show,  that  the  line  in  question  was  not  that  on 
which  the  boundary,  as  defined  in  th  j  Treaty,  was  meant 
to  be  established. 

The  point  remaining  to  be  noticed  is  the  state  of  actual 
possession  and  jurisdiction  in  the  disputed  Territory,  and  on 
this  point  a  series  of  important  facts  and  documents  will  be 
presented. 

There  is  on  the  public  records  at  Quebec,  a  Grant  or  con- 
cession from  the  French  Government  of  Canada,  to  a  French 
subject,  of  a  territory  called  The  Fief  of  Madawaska,  dated 
on  the  25th  November,  1683,  eight  years  prior  to  the  date 
of  the  Massachusetts  Charter,  which  forms  the  basis  of  the 
American  claim.  This  Fief  of  Madaavaska  includes  the 
whole  of  the  Temisquata  Lake  and  nine  miles  further  in 
length  down  the  Madawaska  River,  extending  in  depth  six 
miles  for  the  whole  distance,  as  well  around  the  Lake  as  on 
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tark  side  uf  the  River.  There  arc  also  on  record  at  Cluobec 
(li'cds,  judicial  proceedings,  and  acts  of  feudal  service,  by 
which  the  title  to  this  Territory  is  regularly  deduced  from 
the  origimd  grantee  downwards  to  the  present  time  ;  anc 
jiossossion  and  actual  occupation  of  tlii  extensive  Fief  con- 
tiiine  to  be  held  to  this  day  under  the  nriffinal  gratit,  ano 
initlrr  the  jurisdiction  of  Lower  Canada.* 

In  the  Uuebec  Gazette  of  the  24th  January,  1705,  there  it 
a  notice  issued  from  the  oflico  of  the  Provincial  Secretary 
ol"  that  Province,  by  which  all  Canadian  inhabitants  are 
prolijhitcd  from  interfering  with  the  hunting  grounds  of  the 
Itidinus,  "  down  to  the  Great  Fulls  of  the  River  St.  John." 
This  is  an  act  of  clear  jurisdiction  by  the  Government  oi 
Q,ucbcc  down  to  the  place  mentioned  in  the  notice,  viz  : 
the  Gj'cat  Falls  of  the  River  St.  John ;  and  such  a  jurisdic- 
tion could  not  have  been  exercised  had  not  the  place  have 
been  deemed  to  be  within  the  limits  of  the  Province  of  Q,uo- 
hoc,  according  to  the  bounds  described  in  the  then  recenl 
Proclamation  of  1763. 

In  the  month  of  November,  1784,  Charles  Nichau  Noistt 
a  native  Indian,  was  tried  and  convicted  in  the  Court  o 
King's  Bench  at  Quebec,  for  the  murder  of  one  Archibah 
M'Noil,  at  Madawaska.  The  place  where  the  offence  wa 
connnittod  is  thus  described  in  the  Indictment,  "  near  unt( 
''  the  village  of  Madawaska,  in  the  district  of  Quebec,  ii 
"  the  Province  of  Quebec." — In  the  Quebec  Gazette  of  the 
1 1th  of  November,  1784,  there  is  an  account  of  the  execu 
tion  of  this  Indian  for  this  murder  ;  and  the  case  is  rendered 


*  The  following  is  a  list  oT  documents  on  record  either  in  the  Governmen 
OflliceB  or  offices  of  Notaries  Public  at  Quebec,  all  of  them  including  The  Fiei 
ov  Madawaska  : — 

'  I.  ConcenBion  of  the  FiifofMadawaikaiaX)\«  children  of  the  Sieur  da  la  Chennye,  iUtI 
N'ovenibnr,  lG«t3. 

2.  AdjiulU'iition  of  th(>  Fiefn  of  RMtre  du  Loup  and  Madawaska  to  Joseph  Blondeau  dii 
la  Friinrhinc  'J!(th  Oct.  1709. 

3.  Art  of  Fni  el  Homui^e  by  Jog<>ph  Bloudeau  dit  la  Franchlsa  for  the  Fiefi  of  Ilivitre  du 
Loup  and  Madauaska,  13th   February,  1723. 

4.  Areu  et  drnombrement  by  Jox'ph  Hlondeau  dit  la  Franrhiae,  I5th  Feb.  17iB, 

5.  Att  judication  of  thu  Fiefi  of  Riviere  du  Loup  and  Madawaika  to  Pierre  Ctaverio,  S9th 
July,  1755. 

0.  Act  of  Fni  ft  Homage  by  Pierre  Claverie  for  the  Fiefa  of  Riviere  du  Loup  and  Mada- 
wnskn,  lUtli  March,  173«.  „  ,  „    . 

7.  Receipt  for  the  donmins  and  dues  for  the  Fiefi  ofRtvtere  du  Loup  and  Madawaika,  8th 
Mav    1750 

8.  boed'of  Stile,  J.  A.  N.  Dandaune  Danseville  and  his  wife  (the  widj»ofPierreClarerie) 
to  James  Murrftv,i20th  July,  I7(W.  .      „,  ,.     ^   „  .    w,    .      „ 

0.  Deed  of  Astifrninent  dated  2d  August.  1708,  by  Richard  Murray  to  Malcolm  Fraser 
of  an  Indenture  of  lease  made  by  James  Murray  to  the  said  Richard  Murray  and  Malcolm 
I'raser And  an  Indenture  of  Lease  by  the  said  James  Murray  to  Henry  Caldnrell,  dated 

10   Lease  from  Henry  Caldwell  to  Malcolm  Fraser,  24th  September,  1783. 

11.  Confirmation  before  a  Notary,  27th  December,  1786,  of  Lease  from  Henry  Caldwall  to 
Malcolm  Fraser.  24tli  September,  1782.  „  .^      ,. 

12.  Deed  of  Sale  from  the  Trustees  and  Executors  of  James  Murray,  to  Henry  Caldnrell, 
aut  June,  1802.  .      „  „^   .  ^  ..^ 

13.  Deed  of  Sale  by  Henry  Caldwell,  to  Alexander  Fraser,  2d  August,  1802. 


t 


M 


ft   (      "' 


B. 


remarkable  by  aconimutuiioii  of  tin*  mode  of  execiitiiig  ihc 
sentence  of  ilontb,  ordered  hy  tlio  (loviTiior,  under  the  advic*^ 
of  Council,  as  appears  by  the  following  extract  from  th<; 
iniiiutes  of  the  Mxcrutive  Council : — 

"  On  Weilni'tilHy  llie  Uil  Novpntber,  1784,  at  the  Council    (.Jlianibpr,  in  tli« 
"  C«ille  of  St.  Jiowit. 

I'llKHtlN'r  : 

"  Hi*   Kxcellvncy  FuKDKiiii  K    IIai.iiimani),  Governor. 

"  Tlie  lion.  Uk.niiy   Hamii.tun,  /.ieulenant  (fovtrnor. 

"  llu((li  Kinliiy,  Ailam  Miiljnni>, 

•*  Tliumiii  Dunn,  (iforge  t'ownall, 

••  Frnnrdii  li«ve»que,  J.  (}.  ('.  Ho  Lerjr, 

••  10(1  wnnl  llarritiin,  Henrjr   (Inldwall, 

"  John  Ciilliot,  Frnnrii  Hiiby,  Eiquirtt. 

"  His  I'L.'ccUcncy,  the  Governor,  laid  before  the  Council 
"  a  scnlcttcfi  pronounced  this  day  as^ainst  an  Indian  named 
"  Charles  Nivhau  Noiste,  indicted  for  murder,  condemning 
"  the  said  Charles  Nichau  Noiste  to  be  hanged  by  the  neck 
"  until  he  be  dead ;  and  stated  tliat  application  had  been 
"  made  to  his  Excellency  by  the  fkiendsand  relations  of  the 
"  culprit,  the  Indians  of  his  nation,  and  the  Indians  of  other 
"  nations;  to  change  the  punishment  pronounced  by  the  law, 
"  into  that  of  shooting,  which  is  more  consonant  to  the  ideas 
"  of  savages,  and  having  requested  the  advice  of  the  Council 
"  how  far  His  Excellency  ought  to  extend  mercy  in  the 
"  change  of  punishment  so  earnestly  prayed  for  ; — Tlie  Coun- 
'*  cil,  having  weighed  the  matter,  and  the  consequences  that 
"  might  ensue,  were  of  opinion  unanimously,  that  the  pu- 
*'  nishment  should  be  changed,  and  that  the  said  Charles 
"Nichau  Noiste  should  be  shot,  in  place  of  being  hanged,  as 
"  is  directed  by  this  sentence." 


The  Province  of  Quebec  continued  to  claim,  and  in  some 
instances  to  exercise  jurisdiction  down  to  the  Great  Falls  of 
the  River  Saint  John,  until  the  year  1792,  as  will  apjKjar 
from  the  following  documents  : — 

1.  Froceedlnga  la  the  Court  of  Common  Plea*  at  (Quebec. 

'  Province  du  Bas  Canada,  \ 
"  District  de  Quebec.    J 

"  COUR  DES  PLAIDOYERS  COMMUNS. 
"Terine  de  Septcmbro, 

"  Lundi,  14  Septembre,  1789. 
"Present,         Adam  Madane,  )  r?    • 

PiKRRE    PaNET,     I  E<^"«"»- 
"  Anielme  tf  Michael  Rolichaux,        "1 

'*■  i 

"  Angvutin  Jiube  S[  Pierre   Dupere,  f 

"  dt  Madmiaika.  J 

"  Le  Sheriff  fait  son  retoiir  du  service  de  la  sommalion,  Mtr».  Punet  Paroit 
"  pour  les  demandeurs,  et  n  tile  trois  Licences  «>t  une  Lettre  citee  dans  sa  de- 
"  claration,  M'fP   Cugnet,  conaparoit  pour  les  defcndeurs,  la    Cour  ordonne, 
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*■  qu«  I*  VkUaitur  yttnit*  conrouDlcMtlon  Jt»  pi^cM  flUa  p«r  1*  (l«iii«ad«ur 
"  li  fournirn  ■••  d^faiiMt  loui  troiijouri. 

"  17  5tpUmbr$,  1780. 
"  Mtr«-  Cugnct,  pour  )#•  d6f«indauri  n  fll^;  ■••  dafaOMi,  U  Cuur  ordonna, 
"  qua  la  daniundaur  en  prendra  connuunitiition  at   foiiruirA  u»  repliquat  aoua 
"  iruiijuuri. 

•'  28  Stpltmhr;  1789. 
••  Mua.  Fanat  pour  lea  damiindfura  k  TiIu  aaa  rapliquaa,  iu  Cour  ordonn* 
"  quo  la  dafandaur  rii  prandrn  comniunicution. 

••  no  Septmhr$,  1769. 
"  Ln  Cour  du  conaentement  daa  pnrtiui  k  mlt  an  dvUburu. 
"  I.a  Cour,  en  prvcrtlmt  au  Jeliber^  ilt  ctltt  cauie,  ayant  rimamue,  qut  ftt 
"  (ii'^'mdeuri  ont  alUi/m'  dam  leuit  Jcrit  de  dffennet,  i/u'il  nt  tout  put  de  la  juris- 
"  diction  de  lel.'t  Cour,  maia  domicHieri  dt  la  Pravinct  de  lirunuwitk,  auqutl 
"  allryuc  tee  dtmandeure  n'ont  pae  rrpondit  dam  leure  hrit  de  repliquee,  ordonm, 
"  gue  lee  demandeure  di'clareronl  et  jiirunt  inucrire  aur  te  reyietre  de  cette  Cour, 
"  t'ile  admeltent  talttguJ  dee  difendeure  ou  non, 

**  9  Janvier,  1790. 
"  Al'ra-  Panat,  Arocat  daa  damandauri,  a  devlar^,  en  con/uriniti'  du  ju'jement 
"  de  cette  Com  du  quatre  Janvier  der.  iiu'iU  aoutitnnent,  que  Ue  defenaeure  ont 
"  t'tJ  afeigm'i  dam  la  Province  de  Quebec,  et  que  iaiiiynalwn  e$t  aujieanle  de 
"  taquelle  declaration  cette  Cour  a  donuJ  ucte,  et  afixi  i\  Luiulipour  entendre  la 
"  caune. 

*•  11  Janvier,  1790. 
"  Aprie  avoir  enlen  lu  lee  partita,  la  Cour  ordonne  qu'ellea  f'tront  pr(uve  ret- 
"  pecttve  Vendredi  prochain,  at  Madouaaha  et  le  Grand  Haultaont  aana  la  Pro- 
"  vince  de  Quebec  on  non. 

"14  Janvier,  1790. 
"  Sur  la  motion  o'e  Mtra-  Panet  la  Cour  ordonna,  ^ua  lua  prauvea  aaront 
"  peremptoirameol  enieuduaa  et  re^uaa  Vaudrodi  prochuii:. 

••  18  JuntiVr,  1790.  , 
"  M  "S'  Panet  a  dir.,  yu'iV  n'a  d'autre  preuve  u  produire  en  conformity  du  Juye* 
"  mcni  du  onze  de  cc  mote,  que  lea  licencea  dta  demandeura  JUi'ta,  et  la  regie  du 
"  14  Septembre,  pour  fournir  lea  di'fenaea,  Mir«-  Cugnet,  demandejuaqu'au  term* 
"  prochain  pour  J'nif  preuve,  de  eon  altequii  en  sea  de/entea  .-  la  Cour  partiaa 
"  uuioa  melt  an  ddiburo. 

"22iIforf,  17tX). 

"  Le  Cour  ai/ant  considers  let  Plaidoyert  dei  parties,  et  apres  en  avoir 
"  deliberc,  est  d'opinion  que  Ics  defendeurs  ne  te  sont  pat  confonnet  d  t'article 
*'  oiizinne  des  rc^hs  de  cette  Cour,  atfant  du  lort  dujour  de  relour  det  torn- 
"  mationt  file  leur  cxcepliont,  toit  peremptoiret,  delatoiret  ou  declinatoiret, 
"  que  le  tiicmejour,  auquel  Mr.  Cugnet,  leurt  Avocat  Jilat  sa  comparation  U 
"fut  ordonne,  qu'il/ourniriot  tet  dcfentet  et  non  un  ecrit  intitule  mal  d  propot, 
"  defenses,  qui  ccpendant  est  vne  exception  declinatoire,  que  let  dcfendeurt 
"  n'uyaut  aucunevient  prouve  ainsi  qu'il  lui  etoil  permit,  de  la  fair  par  le 
"jugement  interlocutoire  de  cette  Cour,  que  let  atsignationt  d  eh  J  donniet 
"  ont  cle  tignifiees  hori  de  la  jurisdiction  a»  cette  dite  Cour,  ilt  ent  tontforclot 
"  d'aprct  cet  consider ationt,  la  Cour  deboute  let  defendeurs  de  leurt  ejeception 
"  declinatoire  quails  ont  qttalifiec  defenset  avec  depent  accationet  par  la  dile 
"  excejitlon,  ct  ordonne  qu'Us  fuurniront  leurt  defenses  au  merite  de  la  cause 
"  sous  trois  jours." 

2.  Extract  from  the  Quebec  Gazette,  of  10th  November ^ 
1791,  of  a  Shcrijps  Notice  of  the  Sale  of  Lands  of 
Pierre  Dupere,  at  Madaicaska,  at  the  suit  of  Anselme 
and  Michel  Robichaud. 
"  District  of  Quebec. 

"  By  virtuo  o(  a  Writ  of  Execution  issued  out  of  His  Majesty'a  Court  of 
"  Common  Pleas  for  the  said  District,  at  the  suit  of  Aoselma  aod  Michel 
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kobichaud,  merchauts,  retidioK  at  Riviiredes  Cap...  againit  the  moTeable 
»nd  iromovcabitt  propertf  of  AuguBtin  DubS,  heretofore  of  Madoucaka,  now 
of  Isle  Verte,  and  Pierre  Dupere,  merchant  at  Madouasha,  to  me  directed, 
I  hnvA  seized  and  taken  in  execution— 

"  I.  A  piece  of  land  of  Iwo  arpents  and  two  percbes  in  front,  by  forty-two 
arpents  ip  deptb,  situate  in  the  Parish  of  St.  John,  in  the  Seigniory  ai  Isle 
Verte,  bounded  in  front  by  the  River  St.  Lawn  nee.  and  behind  by  the  lands 
of  the  said  Seigniory,  joini-.^  on  the  south-west  -tide  *o  Mr.  Leccui  the  Pilot, 
and  on  the  north-east  side  to  the  heirs  of  Rioux,  the  same  belonging  to  the 
Raid  Augustine  VaH,  one  of  the  defendants. 

"  IJ.  A  piece  of  land  belonging  to  the  said  Pierre  Duper6,  the  other  defend- 
ant, containing  six  nrpents  in  front  on  the  River  St.  John,  at  Madouasha,  by 
a  league  in  depth,  ending  at  the  ungranted  lands,  joicing  on  the  north-east 
side  to  Fran9oi8  Albert,  nnJ  on  the  south-west  side  to  ungranted  lands;  to- 
gether with  an  old  house  thatched  with  straw,  15  feet  by  30,  a  store  houso 
of  rodcr  logs,  roofed  with  bark,  18  feet  by  30,  with  arable  land  for  sowing 
three  bushels  and  a  half  ot  grain.  Now  I  Jo  hereby  give  notice,  that  the 
fi.-st  mentioned  piece  of  land  will  be  sold  and  adjudged  to  the  highest  bidder, 
a^  the  church  door  of  the  said  Parish  of  St.  John,  on  Thursday,  the  fifteenth 
day  of  December  nest,  at  eleven  a'clock  ii>  the  forenoon,  and  the  second 
piece  above  described,  situate  at  Madouasha,  will  aiss  be  sold  and  adjudged 
to  the  highest  bidder,  at  thedoorofthe  House  or  Chaptl  where  the  inhabitattts 
meet  for  Divine  Service  at  Madouasha,  aforesaid,  on  Friday  the  sixteenth  day 
of  December  u^xt,  at  elevt^n  o'clock  in  the  forenoon,  at  which  respective  times 
and  places,  the  conditions  of  sale  will  be  made  known  by 

"  Ja.  Shkfhero,  SheriiL 
"  All  persons  having  claims  on  the  above  described  premises,  by  mortgage 
or  otherwise,  are  hereby  requested  to  give  notice  thereof  to  the  said  Sheriff, 
at  his  Office  in  Quebec,  before  the  day  of  sale. 
"  Quebec,  10th  August,  1791." 

Extract  from  the  Minutes  of  the  Executive  Council  of  the 
Province  of  Quebec,  relative  to  the  Temisquata  Road, 
7th  July,  1785. 

"  Thursday,  7th  July,  1785. 
"  At  the  Council  Chamber  in  the  Bishop's  Palace ; 

PRESENT : 

"  The  Honorable  Henry  Hamilton,  Esquire,  Lieutenant    Governor  and 

"  Commander-in-Chief, 


o 


Henry  Caldwell. 

Francis  Baby, 

Samuel  Holland,  Esquires. 


"  Hugh  Finlay, 
"  Edward  Harrison, 
"  Adam  Mabane, 
"  J,  G.  C.  De  Lery, 

"  The  Council  resumed  the  consideration  of  the  Post  Master  General's 
"  proposition  relative  lo  tha  Rood  from  Kamouraska  to  Lake  Temisquata,  and 
"  having  examined  Mr.  Danbov  rgess's  Report  of  the  expense  of  carrying  this 
"  plan  into  execution,  which  exceeds  considerably  the  calculations  formerly 
"  made  by  Messrs  Finlay  mid  Collins,  were  of  opinion,  that  the  whole  should 
"  be  as  soon  as  possible  transmitted  to  His  Majesty's  Secretary  of  State,  that 
"  hid  Majesty's  pleasure  may  be  knov/n  thereon  ;  and,  in  the  mean  time,  that 
"  Mr.  Danbourgess  should  be  directed  to  proceed  with  the  fiftj  men  already 
"  employed  by  him  on  this  service ;  that  wood  should  be  cut  in  the  proper  leason 
"  fur  building  the  bridge  over  the  River  du  Loup,  and  the  necessary  prepara- 
"  tions  madeybr  opening  the  communication  agreeable  to  the  plan  proposed :  from 
*'  which  the  Council  were  of  opinion,  many  advantages  are  to  be  expected  to  this 
"  Province  as  welt  as  Nova  Scotia  and  New  Brunswick,  particularly  in  time  of 
"  war,  when  aii  easy  and  speedy  communication,  independent  of  the  States  of 
"  America,  becomes  absolutely  necessary ;  and  when  in  times  of  peace,  from  the 
"  inconvenience  of  sending  Government  and  other  despatches  by  way  of  New 
"  York,  which  is  every  day  more  apparent,  the  American  Post-Master  having 
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••  ttUely  refuted  the  Poet- Matter'  General  here  to  alluto  the  couriers  from  this 
"  Province  to  pass  through  their  territories,  iruisting  that  all  lettera  snail  go  h^ 
"  their  mails  only,  which  can  never  be  complied  with  by  us. 

•'  Ordered,  That  copiat  of  this  minute  be  tranimilted  to  tha  Goveraora  of 
«  Nova  Scoiiaand  New  Brunswick.' ' 

4.  Extract  from  the  Minutes  of  the  Executive  Council  of 

the  Province  of  Quebec,  9th  July,  1787. 

"Monday,  9th  July,  1787. 

PRESENT  : 

•''  His  Excellency  the  Right  Honourable  Guy,  Lord  Dobchebter,  Governor. 

"  The  HoD«urable  Henry  Hose,  Esquire,  Lieut-Governor. 

"  William  Smyth,  C.  J.  Le  Compte  Dupre, 

"  Hugh  Pinlay.  Edward  Harrison, 

"  George  Pownall^  J.  G.  C  De  Lery, 

•'  Henry  Caldwell,  William  Grant, 

"  P.  R.  De  St.  Ours,  Francis  Baby,  Esquires. 

"  His  Lordship  intimated  the  propriety  of  ascertaining  the  limits  between  this. 
"  and  the  province  oj  New  Brunswick,  and  that  the  Surveyor- General  of  that 
"  Province  would  soon  meet  Mr.  Holland  for  that  purpose ;  and  as  it  was 
"absolutely  requisite  towards  opening  and  sustaining  the  land  coramuni- 
"  cation  between  the  two  Provinces,  that  the  lands  on  both  sides  of 
"  it  should  be  settled,  his  Lordship  proposed,  and  the  Council  concurred  in. 
"  authorising  M-.  Holland  to  give  usurances  to  all  persons  desirous  to  settle 
"  there,  and  especially  the  Acadians  in  that  vicinity,  of  the  favourable  intention 
"  of  this  Government  to  issue  grants  in  their  favour  for  throe  hundred  acres  to- 
"  the  head  of  every  family,  out  of  the  waste  lands  of  the  Crown  in  that  quar- 
"  ter ;  and  it  is  for  that  purpose  recommended  to  them  to  explore  the  places 
"  fit  for  cultivation  on  both  sides  of  the  route,  and  apply,  by  petition,  in  the 
"  usual  course,  for  grants  to  be  made,  agreeable  to  the  Royal  Instructions," 

5.  Report  of  the  Committee  of  Council  appointed  to  con- 
sider the  Boundary  between  the  Provinces  of  duebec 
and  New-Brunswick,  and  the  means  of  encouraging  the 
communication,  and  settle  the  lands  in  that  vicinity. 

"  To  his  Excellency  le  Right  Honourable  Guy,  Lord  Dorchester,  Captain- 
"  General  and  Goisrnor  in  Chief  of  the  Provinces  of  Quebec,  Nova  Scoti*. 
"  and  New  Brunswick,  §fc.  ^c.  ^c. 

"  The  Committee  of  Council  appointed  to  report  ns  well  upon  the  Question' 
"  of  the  Boundary  between  this  Province  and  that  of  New  Brunswick,  as  the  most 
"  eligible  means  of  encouraging  the  communication  and  the  settlement  of  lands 
■■  in  that  vicinity,  have  the  honor  to  observe,  that  Mr.  Holland's  Report  to 
your  Excellency  has  been  duly  considered  by  the  Committee,  who  likowiss 
paid  thorough  attention  to  (he  description  of  the  Boundaries  of  the  Provinces 
of  Quebec  and  New  Brunswick,  as  extracted  from  your  Exellency's  Com- 
missions as  Captain- General  and  Governor  in  Chief,  and  on  the  whole  they 
beg  leave  to  remark,  that  if  the  Province  of  New-Brunswick  may  of  right 
claim  the  sources  of  rivers  that  take  their  rise  on  the  height  of  Land  which  divides 
the  Rivert  that  empty  themselves  into  the  St.  Lawrence  from  those  which  fait 
into  the  Atlantic  Ocean,  the  ancient  limits  of  this  Government  will  be  cun  tiled 
towards  New  Brunswick,  and  Seigniories  under  Canadian  Grants  as  far  hack 
as  the  years  1623  and  1683,  be  taken  into  that  Province ;  besides  the  Acadians 
already  settled  above  the  Great  Fall  of  St.  John's  River,  and  such  people  as 


may  chuse  hereafter  to  settle  there,  would  be  greatly  incommoded  if  those  paf^t* 
should  be  included  in  the  Province  of  New  Brunswick.  Their  commercial 
dealings  will  be  with  this  country,  for  they  must,  from  their  situation,  be 
supplied  with  European  and  West  Indian  commodities  from  Quebec. 
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•*  Tha  Committso  tnoit  humltly  submit  to  your  LorJihip,  whether  It  woulcl 
•'  not  be  for  the  fldvnntnt^o  of  both  0'>vernment«  that  the  Province  of  Quebec 
"  be  separated  from  that  of  New  Brunswick  by  a  line  running  along  the  high- 
•"  lands  which  extend  from  the  head  of  Chaleurs  Bay  to  the  foot  of  the  Great  fall 
"  of  St.  John's  River,  and  from  thence  crossing  the  River  (so  as  to  include  the 
"  whole  of  the  portage  or  carrying  place  J  and  continuing  in  a  straight  line  towards 
"  the  sources  of  the  River  Chaudiere,  which  rise  on  the  highlands  that  commence 
*'  at  the  said  head  of  the  Bay  of  Chaleurs,  and  extend  all  the  way  to  the  north- 
"  westernmost  head  of  Connecticut  River. 

"  With  regard  to  settling  the  new  road  to  Lake  Timiscouata,  along  that  lake 
"  and  so  down  the  Madawasha,  the  Commiltee  beg  leave  to  represent  that  the 
"  soil  in  that  lenf^thy  tract  is  poor  in  gonernl  ;  yet  there '»  many  parts  through 
'*  its  whole  extent  tit  for  cultivation,  though  not  of  a  quality  to  induce   people 

to  settle  so  far  removed  from  assistance  in  their  country  labours,  without  good 


■I 

'•  encouragement. 
"  From  information 


II 


the   Committeo  report,  that  some   Canadian  Settlers 

may  be  had  on  the  following  terms  : 

"  To  obtain  a  grant  of  two  hundred  acres  of  land,  free  from  quit-rent,  for 
"  twenly  years,  paving  n  sol  de  cens. 

"  To  have  four  acres  cleared  and  n  log-house  built  thereon,  consisting  of  two 
"  apartments,  and  to  have  an  out-house  of  logs  to  serve  as  a  stable  and  bain, 
••  with  three  years  provisions  for  each  family. 

"  The  Committee  have  further  been  informed  that  Loyalists  will  set  d»wn 
"  on  that  tract  on  the  following  conditions  : 

"  That  each  family  have  a  grant  of  land  (200  acres),  free  from  quit-rent  for 
••  ten  years. 

'•  Twenty-five  pounds  to  be  advanced,  to  stork  the  firm  ;  the  lends  and  im- 
"  provements  to  be  security  that  the  money  shall  be  repaid  in  ten  years,  but 
"  without  interest.  That  each  family  be  conveyed  to  the  land  allotted  to  them 
"  without  expense.  To  have  two  years'  provisions  allowed  them,  and  deli- 
"  vered  at  their  settlements. 

"  7he  lands  from  the  mouth  of  the  Madawaska  down  to  the  Great  Falls  on  St. 
**  John's  River  are  of  a  superior  quality  ;  it  is  thqrelore  presumed  that  Settlor* 
*'  would  sit  down  in  that  part  on  less  encouragement  than  is  above  demanded. 
"  By  order  of  the  Committee, 

(Signed)  Hugh  Finl/vy,  Chairman. 

"  Council  Chamber,  I8th  October,  1787. 


6.  Judgment  of  the  Court  of  Common.  Picas  at  Quebec^ 

I  P.  L.  Panel,  ? 

i  Greffr.  J 


••  District  de 
•«  Quebec. 

•'  George  Tnois,  par  la  Grace  de  Dleu,  Roi  de  In  Grande  Bictagne,  de 
"  France,  et  d'Irelande,  Defendeur  de  la  Foy,  &c.  Vu  que  Anselme  et  Mi- 
*'  chel  Robichaud,  do  la  Riviere  de  Caps  a  obtcnu  judgment  le  seizeme  jour  de 
«•  Decembre  dernier,  dans  la  Cour  des  Plaidoyers  Communs,  pour  le  District 
<'  susdit,  devant  les  Ju^cs  su&nommes,  k  la  Chambre  d'Audience  de  la  dite 
«'  Cour,  danslaVille  de  Quebec,  contrc  Fran9ois  AWierl,  habitant  de  Madawaska 
'^  dans  le  District,  pour  la^omme  de  dix  livres  sterling,  pour  sa  dette,  ainsi  que 
•'  celle  de  treize  chelins  deux  sols  courant,  pour  scs  fraix,  et  qu'il  reste  a  faire 
"  execution  du  dit  jugement.  II  vous  est  ordonne  de  prelever  la  dite  somme 
"  et  les  frais  sus  dits  des  biens  mobiliers  et  effects  du  dit  Francois  Albert  dans 
*'  le  sus  dit  District,  except)^  toujours  les'ttnimaux  do  charue,  outiis  et  instru- 
*'  nients  d'agriculture,  outiis  pour  I'exercice  du  metier,  et  un  lit  garni ;  mais  au 
'•  cas  que  les  autres  biens  mobiliers  et  effets  du  dit  Franyois  Albert  ne  suffiscnt 
"  pas,  les  dits  animaux  de  charue,  instruments  et  outiis  d'agriculture,  el  outiis 
••  de  metiers,  seront  vendus  (mais  non  le  lit  garni)  buit  jours  apr«5s  avoir  fait 
•»  atEcher  ou  crier  la  vente,  nu  Dimanche,  a  la  Porte  de  I'Eglise  paroissiaie 
«'  iram^diatement  aprds  le  service  divin,  ot  ayez  I'argent  (ou  deuiers  provenani 
"4elavente)  Vendredi  le  vingt-septieme  jour  d'Avril  procbain,  afin  de  Ift 
'^  livrwnu  dit  .\nselme  Robichaud  et  Michel  Robichaud,  pour  sa  dftteet  •?• 


"  frait,  arec  an  chelin  pour  e«  precept,  et  qu<itre  chelint  pour  vet  droitf  hotitt* 
••  rairei;  et  au  cas  qo'il  rout  reite  quelquet  deniern  entre  lei  mains  iipr^a  qu« 
"  vousnureK  pleinement  sutisfnit  lu  Busdit  jugoment  et  les  frnix,  vouo  rendrni 
••  le  surplus  au  dit  Franfois  Albert.  Temoin  I'Honoralle  .Tenkin  Williamn 
"  I'un  dun  Juges  do  Notre  Cour  ti  Quebec,  le  1  j  Jonr  de  Fevrier,  dans  le  33m« 
"  anntfe  de  notre  rfgnc. 

(Signe)  J.  WiM.iAMS,  J.  P.  C. 

"  A.  Antoine  Curoux  Saint  Oermnin,  Cnptnine,  et  pulres  O/Gciers  de  Milice 
"  de  la  Piiroisse  de  Kamouraskii,  ct  Francois  Cir,  Capilaine  et  Jacques  Cir, 
"  Lieutenant  de  Milice  de  la  Paroiaae  de  Madawasha," 

7.  Report  of  the  Solicitor-General  and  Surveyor-General. 

"  To  His  Excellency  Alurcd  Clarke,  Esquirf,  Lieutenant  Governor  and  Com- 

"  mandcr-in.  Chief  of  the  Province  of  Lower  Canada,  Major- General,  Com'' 

"  manding  His  Alajtstff't  Forces  in  North  America,  ffc,  Ijfc.  ^c. 

"  Report  of  His  Majesty's  Solicitor- General  and  Surveyor-Oeneral,  under 

"  Your  Excellency's  reference  of  the  18th  of  June,  upon  the  Petition  of  An- 

"selme  and  Michel   Robichaud,  of  the  Iliviere  des  Caps,   in  the  Counly  of 

"  Cornwallis,  merchants,  for  a  verification  of  the  facts  therciu  stated. 

"  May  it  please  your  Excellency, 

"The  Petition  states,  that  for  upwards  of  fifteen  years  they  have  tradci 
"  with  the  inhabitnnts  of  Madawaska,  and  under  divers  licences  from  the  Dis- 
"  tri:t  of  Quebec,  have  ai«o  traded  with  (he  Savages  upon  the  frontiers,  and 
"  I'ven  with  parts  of  the  Province  ol  New-Brunswick,  and  have  purchnsed  a 
"  farm  at  Madavva^ka,  and  made  considerable  credits. 

"  That  the  Government  of  Quebec  having  for  many  years  established  Militia 
"  at  Madawasha,  and  the  Court  of  C-immon  Pleas  fur  the  District  of  Quebec 
"  haviny  pronounced  several  judgments,  and  issued  executions  in  their  favour 
"  against  persons  settled  at  Madawasha,  they  had  entertained  hopes  that  justiro 
"  would  be  done  them  ;  but  that  in  the  beginning  of  May  last,  one  Thomas 
"  (Jostin,  calling  himself  a  Justice  of  the  Peace  for  the  Province  of  New- 
"  Brunswick,  had  caused  new  officers  of  tliC  Militia  to  be  elected  at  Madawaska, 
"  by  a  majority  of  voices,  at  an  assembly  of  the  inhabitants,  and  imposed  a  tine 
"  on  Anselme  Robichaud,  one  of  the  petitioners,  for  liHving  rauned  the  goods 
"  of  one  Franfois  Albert,  at  Madawaskn,  to  be  seized,  though  such  seizure  was 
•'  made  by  virtue  of  an  execution  issued  upon  a  judgment  in  tlie  District  of 
"  Quebec.  Moreover,  that  Jacques  Cir,  Lieutenant  of  Militia,  established  by 
"  the  Government  of  Quebec,  though  vested  with  the  execution,  was  arrested 
"  and  made  prisoner  by  a  serjeant  and  four  soldiers  in  His  Majesty's  troops, 
"  who  conducted  him  tifteen  leagues,  to  a  ploce  called  the  Grand  Sault,  where 
"  he  was  compelled  to  pay  ten  pounds  and  thirteen  shillings  to  obtain  his 
"  liberty. 

"  The  petition  further  states,  "  that  as  the  petitioners  have  not  been  able,  to 
"learn  from  the  Field  Officers  of  Militia  at  Quebec,  nor  from  John  Collins,  Esq. 
"  the  Deputy  Surveyor  General,  nor  from  the  said  Thomas  Coslin,  who  calls 
"  himself  a  Justice  of  the  Peace,  where  the  Boundaries  oj'the  Province  may  have 
"  been  placed  upon  the  line,  designnted  by  the  statute  of  the  14th  of  His  Majes- 
"  ty,  and  how  the  change  of  Government  may  operate,  and  to  the  end 
"  that  they  may  obtain  jn«»icA  in  one  or  other  of  the  Provinces,  they 
"most  humbly  pray  year  Excellency  to  cr.use  them  to  be  informed,  if  it  be 
"possible,  of  the  Boundaries  of  the  Province  of  Lower  Canada,  and  to  take  such 
"  measures  with  the  (irovernmeut  of  New-Brunswick  as  your  wisdom  may 
"  suifgest,  to  prevent  the  ruin  o(  the  Petitioners  and  others.  His  Majesty's 
"  faithful  Bul>jects,  which  their  ignorance  of  the  limits  and  such  fines  and  force 
"  may  occasion. " 

"  To  verify  the  facts  above  alleged,  it  was  our  intention  to  examine  the  pe- 
"  titioncrs,  and  such  witnesses  as  thoy  might  be  able  to  adduce  before  us,  and 
"  for  that  purpose  the  Solicitor  General  acquainted  Colonel  Br.by  thereof,  but 
"  from  the  distance  of  their  residence  from  Quebec,  from  their  poverty  and 
'■  from  other  cauaes,  they  have  not  yet  presented  thetnseives.      There  are,  how- 
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**  ettr,  certain  faptri  that  accompniiied  your  Excellency'!  ref«feiic«,  and  at" 
•'  hereunto  annexed,  which  in  order  to  avoid  any  longer  dela;^,  induce  ut  to  re* 
"  port  to  your  Excellency,  that  the  fact  alleged  in  the  petition  reepecting  the 
"  arrest  of  Jacques  Cir,  the  Lieutenant  of  Militia  at  Madawatka,  and  his  bein^ 
"  conducted  to  the  (Irond  Sault,  aad  there  compelled  to  give  his  promissory 
"  note  to  Francis  Albert,  for  ten  pounds  and  thirteen  shillings  for  pretended 
"  expenses,  said  to  have  been  occasioned  by  his  having  acted  contrary  to  the 
'*  laws  of  the  Province  of  New- Brunswick,  appear  to  us  to  be  true,  judging 
•«  from  the  original  papers,  viz  :— 

<*  1.  A  copy  of  the  writ  of  execution  issued  from  the  Court  of  Common  Pleas 
"  at  Quebec,  tested  15th  February,  1792. 

'<  2.  A  letter  from  Fran9ois  Cir  and  Jacques  Cir  to  Colonel  Dambourgei, 
"  certified  by  Regis  Robichaud,  without  date. 

*'  3,  A  paper  signed  Thomas  Costin,  Juge  ^  paix  pour  le  district  de  Mada- 
"  waska  et  York  Comli,  purporting  to  be  an  Inhibition  to  Francois  Cir  and 
"  Jacques  Cir  from  executing  any  order  issuing  from  any  other  Province  within 
"  the  District  of  Madawaska,  unless  it  be  signed  and  ordered  by  a  Judge  of  Neu 
*'  Brunswick,  dated  26rA  March,  1792. 

"  4.  An  acknowledgment,  to  which  is  subscribed  Fran9ois  Albert,  of  his  hav> 
"  ing  received  a  promissory  note  of  Jaoques  Cir,  for  ten  pounds  thirteen  shil- 
"  lings,  for  expenses,  occasioned  by  his  having  acted  contrary  to  the  laws  of 
"  New  Brunswick,  dated  28th  March,  1792. 

"  5.  A  letter  dated  Madawaska,  23d  April,  1792,  from  Francois  €ir  and 
"  Jacques  Cir,  to  Mr.  Dambourges,  Colonel  of  the  South  Militia. 

"  Lieutenant  Colonel  Baby  of  the  Canadian  Militia,  assures  us  that  a  Com- 
"  pantf  of  Mililia  was  established  by  His  Excellency  Lord  Dorchester  at  Ma- 
<'  dawaska,  about  two  years  ago,  and  thai  Jacques  Cir  is  a  Lieutenant  in  that 
"  Company,  so  that  that  fact  is  also  true. 

"  We  have  applied  to  the  Council  Office  here  for  a  copy  of  any  proceedings 
"  that  might  have  been  had  in  Council  respecting  the  line  of  division  between 
"  this  Province  and  New  Brunswick,  and  'tave  obtained  a  copy  of  certain  pa- 
"  pers  there  deposited,  which  show  that  the  line  between  the  two  Provinces 
"  has  not  been  ascertained :  a  copy  of  those  papers  we  herewith  sulunit  to 
"  your  Excellency,  viz  : — 

"  1.  Description  of  the  Boundaries  of  the  Provinces  of  Quebec  and  New 
"  Brunswick,  from  His  Excellency  Lord  Dorchester's  Commissions,  and  the 
"  United  States  of  America,  from  the  definite  Treaty  of  Peace,  in  the  hand 
"  writing  of  Mr,  Secretary  Motz. 

"  2.  Copy  of  Lord  Dorchester's  Instructions  to  Mr.  John  Holland,  who  was 
"  directed  to  accompany  Mr.  Finlay,  in  order  to  assist  in  marking  out  the 
"  Boundary  Line,  dated  Quebec,  9ih  July,  1787,  also  in  the  hand  writing  of 
**  Mr.  Secretary  Motz. 

"  3.  Letter  by  way  of  Report,  from  Mr.  John  Holland  to  Lord  Dorchester, 
"  dated  Quebec,  26th  July,  1787. 

"  4.  Report  of  a  Committee  of  Council  charged  to  consider  the  subject  of 
"  the  Boundary  Line  between  the  two  Provinces,  and  the  means  of  encoura- 
"  ging  the  communication  and  settling  the  lands  in  that  vicinity,  dated  Council 
"  Chamber,  1 8th  October,  1787. 

"  All  which  is  respectfully  submitted  to  your  Excellency's  consideration. 

(Signed)  J.  Williams,  5o/.  Gffw 

Samubl  Holland. 

"  Quebec,  29th  July,  1792." 
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8.  Extract  from  the  Minutes  of  the  Executive  Council  of 

the  Province  of  Quebec,  ith  August,  1792. 

"  Saturday,  4th  Auguif,  1792. 
"  At  the  Council  Chamber,  in  the  Bishop's  Palace; 
PRESENT : 
"  His  Excelleucy  Major  General  Clarkb,  Lieutenant  Governor. 

"  And  the  Honourable  William  Smith,!) 

Hugh  Finlay.     >  Esquires. 
Fran(;ois  Baby,  ) 
"  Read  the  Memorial  of  A.  and  M.  Robichaud,  dated  the  8tb  June,  1792. 
"  Read  a  Report  of  the  Committee  of  Council,  appointed  to  consider  the 

"  Boundary  between  the  Province*  of  Quebec  and  New- Brunswick,  and  the 

"  meam  of  encouraging  the  communication  and  settlement  of  the  land*  in  that 

"  vicinity,  dated  I6th  October,  1787. 
"  Read  a  Judgment  of  the  Court  of  Common  Pleas,  dated  1 5th  February,- 

"  1792. 
"  Read  the  Report  of  the  Solicitor-General  and  Surveyor-General,  dated 

"  Quebec,  20th  July,  1792. 
"  Ordered,  that  these  Papers  be  entered  upon  the  Minutes,  aid  it  is  humbly 
suggested,  by  the  Board,  that  it  may  be  expedient  to  transmit  copies  to  the 
Lieutenant-Governor  of  the  Province  of  New-Brunswick,  for  his  co-opera- 
ting in  representations  to  call  the  attention  of  His  Majesty's  Ministers  to 
the  adjustment  of  the  limits  necessary  for  preserving  the  public  tranquillity 

"  un  the  borders  of  both  Provinces." 

9.  Extract  from  a  List  of  the  Parishes  in  the  Province  of 
Quebec,  contained  in  the  Minutes  of  the  Executive  Coun- 
cil of  that  Province,  for  the  year  1791. 

"  List  of  the  Parishes  in  the  Province  of  QL'ehec,  with  the  dates  of  their 
"  erection  and  their  extent.  Also,  the  names  of  the  Seigneuries,  parts^of  Seigneu- 
"  Ties,  Fiefs,  and  other  Grants  holding  of  the  Crown  in  each  Parish  respectively 
"  comprehended  ;  likewise  the  number  of  Male  Inhabitants  in  etKry  Parish,  dis- 
"  anguishing  those  of  the  age  of  \Q  years  and  not  exceeding  1 9,  from  those  of 
'  \d  years  of  age  and  upwards,  in  conformity  lo  the  ordtr  isisued  the  22°d 
"  February,  1790,  by  his  Excellency  the  Right  Honourable  Guy,  Lord  Dor- 
"  Chester,  Governor>General  of  the  Province  of  Quebec,  &c.  &c.,  to  a  Com- 
"  mittee  of  Council. 
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Parishes. 

Seieneuriesand  olher  Grants 
holding  of  the  Crown  in  each 
Parish. 

Total  of   the 

Males  in  the 

respective 

Parishes. 

remarks. 

Madawaska. 

Free  and  Com-       Settled  by 
moD  Socca«;e.        Acadians. 

19  years  an^'l 
upwards. 

Under  Grants  from 
the  Government  of 
New-Brunswick. 

65. 

"  Malcolm  Fraser,  Esq.,  reports  a  Seigneurie  to  be  in  his  possession,  called 
"  Madawaska,  near  the  River  St.  John,  beinjj  of  about  three  leagues  on  each 
"  side  of  the  River  Madawaska,  together  with  the  Lake  Temiscouata,  and 
"  two  leagues  in  depth.** 


i 
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These  documents  clearly  provfr  the  Unsettled  condition, 
in  point  of  fact,  of  the  eastern  part  of  the  southern  Bonn- 
dary  of  the  Government  of  Quebec  from  the  Bay  of  Chaleurs 
along  the  Highlands — they  also  shew  that  immediately  after 
the  Treaty  of  1783,  when  settlements  began  to  be  made  on 
the  upper  part  of  the  River  Saint  John,  pretensions  widely 
different  were  set  up  by  the  respective  Provinces  of  duebec 
and  New  Brunswick  as  to  this  Boundary. — The  discussions 
between  these  Provinces  upon  this  subject  appear  to  have 
terminated  with  the  proposition  made  by  the  Government  of 
duebec,  on  the  4th  August,  1792,  to  call  on  the  Government 
of  the  Mother  Country  to  adjust  the  limits  between  them. — 
At  this  period  the  question  as  to  what  was  the  true  River  St. 
Croix  intended  in  the  Treaty  of  1782,  had  arisen  between 
Great  Britain  and  the  United  States.  The  decision  of  this 
question,  upon  which  the  very  starting  point  of  the  Boun- 
dary of  the  tJnited  States  in  the  interior  necessarily  depended, 
was  provided  for  in  the  Treaty  of  1794,  and  since  that  time 
the  other  subjects  of  difference  between  the  two  Powers  on 
points  of  boundary  have  been  in  a  gradual  process  of  develope- 
ment  and  decision,  the  most  important  among  them  being 
that  which  forms  the  subject  of  these  remarks.  The  con- 
flicting inter-colonial  claims  between  Canada  and  New 
Brunswick  as  to  the  southern  boundary  of  the  former,  have 
been  awaiting  the  issue  of  the  national  controversy,  and  the 
result  of  this  controversy  will  undoubtedly  have  a  material 
influence  on  the  judgment  of  the  Mother  Country  in  the 
future  adjustment  of  these  Provincial  Boundaries. 

But  whatever  doubt  may  exist  as  to  the  true  position  of  the 
Boundaries  between  the  Provinces  of  Lower  Canada  and 
New  Brunswick,  there  is  none  as  to  the  fact  of  British  pos- 
session, either  under  the  one  Province  or  the  other,  of  the 
whole  district  of  country  in  which  these  boundaries  are  to  be 
found.  The  Canadian  jurisdiction  has  already  been  exhi- 
bited.— That  of  New  Brunswick  will  now  oe  adverted  to. 
This  is  shewn  in  the  history  of  "  The  Madawaska  Settle- 
ment"— for  which  reference  will  again  be  made  to  American 
authority.  "  The  Madawaska  Settlement,"  it  is  always 
to  be  understood,  is  quite  distinct  from  "The  Fief  op  Ma- 
dawaska," and  extends,  on  the  main  River  St.  John,  from 
the  neighbourhood  of  the  Great  Falls,  upwards,  for  several 
miles  above  the  confluence  of  the  Madawaska  River.  The 
American  authority,  here  referred  to,  is  that  of  Mr.  Barrell,  a 
special  Agent  sent  by  the  Government  of  the  United  States 
to  the  disputed  Territory  for  purposes  of  inquiry ,  in  the  year 
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1828.  His  Report  was  communicated  to  Congress,  in  « 
Message  from  the  President,  on  the  4th  Marcli,  1828.  Th« 
following  is  an  extract  from  this  Report : — 

"  This  settlement,"  says  Mr.  Barrel!,  "  derives  its  name 
"  from  the  River  Madawaska,  which  empties  itself  into  tho 
"  River  St.  John,  about  thirty  six  miles  above  the  Great 
"  Falls,  and  about  one  hundred  and  sixty  miles  above  Fre- 
"dericton.  The  first  settlers  arrived  soon  after  the  Treaty 
"  of  1783,  and  the  first  grant,  which  was  of  fifty-one  several 
"  lots  or  plantations  of  land,  was  made  to  Joseph  Muzeroll  and 
"  fifty-one  other  French  settlers,  in  the  month  of  October, 
"  1790,  by  Thomas  Carleton,  Esq.,  then  Lieutenant  Gover- 
"  nor  of  the  Province  of  New  Brunswick.  The  land  granted 
"  lay  at  intervals  between  the  River  Verte  and  the  Mada- 
"  waska  River,  nine  miles  distant  from  each  other,  and  on 
"both  sides  of  the  River  St.  John.  The  second  grant  waa 
"  of  5253  afres  of  land  lying  below  the  River  Verte,  and 
"  was  made  to  Joseph  Soucer  and  others,  by  Lieutenant 
"  Governor  Carleton,  in  August,  1794.  These  are  the  only 
"  grants  ever  made  Ijy  the  British  Government  within  the 
"  settlement,  excepting  one  to  Limo  Hebert,*  of  250  acres  of 
"  land  opposite  to  and  upon  the  River  Madawaska,  in  May, 
"  1825. 

"  The  laws  of  the  Province  of  New  Brunswick  appear  to 
"  have  been  ahoays  in  force  since  the  origin  of  that  settle- 
"  nient.  The  settlers  have  acquiesced  in  the  exercise  of  Bri- 
"  tish  authority,  both  civil  and  military,  among  them,  and 
"  have  for  many  years  had  an  organized  militia  in  the  set- 
"tlement.  #**#«*  The  po- 
"  pulation  of  Madawaska  amounts  to  about  2,000,  and  is 
"  almost  exclusively  French." 

In  further  elucidation  of  the  history  of  "  The  Madawaska 
Settlement,"  and  in  further  proof  of  the  actual  possession 
of  this  part  of  the  country,  and  of  the  exercise  of  jurisdiction 
over  it  by  the  Province  of  New  Brunswick,  there  will  be 
annexed  to  these  remarks,  full  reports  of  two  important  trials 
which  have  taken  place  in  the  Supreme  Court  of  this  Pr*- 
vince  at  Fredericton;  the  first  being  the  trial  of  John  Baf^r, 
in  the  month  of  May,  1828,  and  the  other  that  of  Barnabas 
Hannawell  and  others,  in  the  month  of  October,  183 l.f 

The  facts  elicited  in  these  trials  shew  the  anxious  desire 
of  the  State  of  Maine  to  oust  Great  Britain  of  her  long  es- 
tablished and  peaceable  possession  in  this  quarter.     But  the 
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doctrine  laid  down  by  the  Conit,  as  the  clear  rule  of  pubhc 
law  applicable  to  the  case,  namely,  that  "  the  existing  British 
"  sovereignty  and  jurisdiction  can  be  changed  only  by  a  pub- 
"  lie  act  of  the  British  Crown  for  tliPt  purpose,"  has  never  been 
controverted.  A  change  of  possession  ni!iv  indeed  be  effected 
by  force,  but  this  is  an  alternative,  which,  it  may  be  confi- 
dently asserted,  the  Government  of  the  United  States  is  not 
prepared  to  resort  to,  and  to  which  tSroat  Britain  would  never 
submit. 

In  an  early  part  of  these  remarks  it  was  observed,  that  by 
carrying  the  boundary  line  to  the  north  of  the  River  St.  John, 
the  prejudice  thereby  occasioned  to  the  British  Provinces 
would  not  bo  confined  to  a  mere  loss  of  territory.     What 
has  been  slated  respecting  the  jwint  of  actual  possession 
confirms  the  truth  of  that  observation.     The  extensive  Fief 
of  MadawasL'a,  which,  as  already  remarked,  was  granted 
several  years  before  the  Charter  oi"  Massachusetts,  and  which 
has  been  held  uninterruptedly  under  Canadian  jurisdiction 
to  the  present  day,  would  be  thereby  transferred  to  The 
United  States,  whose  claims  to  territory,  during  the  nego- 
tiations of  1783,  could  never  for  a  moment  have  been  sup- 
posed to  extend  beyond  their  rights  when  clearly  established 
as  British  Provinces,     The  British  authorities  would  also 
be  thereby  called  upon  to  surrender  a  jurisdiction  which  they 
have  continually  exercised  as  far  as  the  Great  Falls  of  the 
River  St.  John,  from  the  earliest  period  at  which  any  settle- 
ments have  been  formed  in  that  part  of  the  country.     A 
large  body  of  British  subjects  holding  property  within  the 
same  territory,  and  some  of  whom  have  held  it  in  uninter- 
rupted succession  from  the  period  of  1763,  would  be  compel- 
led either  to  resign  the  possessions  of  their  families,  or   to 
retain  them  under  a  Government  to  which   they  owe  no 
natural  allegiance. 

Nor  would  these  be  the  only  prejudicial  consequences 
resulting  to  Great  Britain  from  the  proposed  transfer  of  terri- 
tory to  The  United  States.  It  is  well  known  to  what  degree 
the  direct  communication  between  Q,uebec  and  New  Bruns- 
wick would  be  thereby  impeded.  How  far  the  communi- 
cation between  one  part  of  Canada  and  another, — between 
Quebec,  for  instemce,  and  the  settlements  at  Gaspe, — would 
be  rendered  more  difficult  by  the  same  award,  may  be  col- 
lected from  Bouchette's  Topography  of  Canada,  page  587. 

It  may  be  doubted  whether  the  anticipation  of  so  much 
detriment  to  British  interests,  though  unattended  with  any 
Qorresponding  advantages  to  The  United  States,and  evidently 
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calculated  to  defeat  tlic  most  ouiightened  intentions  of  thr 
Treaty,  as  explained  before,  would  alone  justify  a  departure 
(Vom  the  strict  rule  of  right,  supposing  it  to  be  made  clear  in 
favour  of  the  United  States.  But  in  proi)ortion  as  the  above 
mentioned  consequences  are  evident,  it  is  difficult  to  con- 
ceive that  the  Britisli  Government  could  ever  have  lent  itself 
fo  an  arrangement  from  which  these  consequences  must 
naturally  Jiavo  been  expected  to  flow ;  and  the  stronger, 
therefore,  is  the  presimiption  that  the  acknowledgment  by 
Great  Britain  of  the  independence  of  The  United  States  was 
felt  to  impose  upon  her  the  duty  of  carrying  her  claims, 
whatever  they  may  have  been,  to  the  utmost  extent  war- 
ranted by  principles  of  equity  and  considerations  of  mutual 
convenience,  in  order  to  protect  the  interests  and  secure  the 
rights  of  lier  remaining  Provinces. 

Presumptions,  however  probable,  are  not  the  sole  founda- 
tions ot  the  British  claim.  It  has  been  proved,  that  the 
Rivers  designated  in  the  Treaty  n.e  not  those  which  The 
United  States  insist  upon,  in  virtue  of  an  interpretation 
necessary  indeed  to  the  prosecution  of  their  argument,  but 
wholly  unwarranted  by  the  letter,  context,  and  spirit  of  the 
Treaty.  It  has  also  been  proved,  that  the  Highlands  which 
ihey  maintain  to  be  the  Highlands  intended  by  the  Treaty, 
exclusive  of  all  others,  agree  neither  with  the  specific  terms 
of  the  Treaty  nor  with  the  intentions  of  those  who  framed 
it,  as  manifested  by  the  general  tenor  of  that  instrument, 
and  by  the  circumstances  which  accompanied  its  negotia- 
tion. It  has  been  shewn  to  demonstration  that  the  north- 
west angle  of  Nova  Scotia  was  totally  unknown  in  1783, 
that  no  provincial  boundary  line  had  been  acknowledged, 
ascertained,  or  even  existed  for  any  practical  purpose,  at  that 
time  between  the  western  extremity  of  Chaleurs  Bay,  and 
the  Highlands  situated  at  the  heads  of  the  Kennebec  and 
Chaudiere  Rivers,  and  consequently  that  the  supposed  iden- 
tity between  that  line  and  the  line  now  ;;laimed  by  The 
United  States,  is  a  mere  illusion,  resting  on  no  positive  foun- 
dation whatever. 

On  the  other  hand,  it  has  been  established  by  proofs,  suf- 
ficient to  satisfy  any  reasonable  and  impartial  mind,  that  the 
Rivers,  described  in  the  Treaty,  as  falling  into  the  Atlantic 
Ocean,  arc  entirely  distinct  from  those  which  fall  into  the 
Bay  of  Fundy  or  the  Bay  of  Chaleurs  ;  that  the  Highlands 
designated  in  the  Treaty,  are  those  which  lying  to  the  south 
of  the  River  St.  John,  trend  westward  from  the  due  north 
line  drawn  from  the  source  of  the  St.  Croix  ;  and,  finally, 


that  th«  line  claimed  by  Great  Britain,  as  passing  along  thoM 
Highlands  from  the  point  called  Mars  Hi)'.,  is  not  only  more 
consistent  with  the  precise  terms  of  llio  Treaty,  than  any 
other  line  hitherto  proposed,  but  is  calculated  to  fulfil  in 
every  important  respect  the  declared  as  well  as  the  presumed 
intentions  of  t:.e  Treaty,  leaving  witliin  the  territories  of 
either  Power  the  whole  of  thoso  Rivers,  of  which  the  mouths 
are  situated  respectively  therein,  and  in  this  manner  provi- 
ding most  effectually  for  that  great  principle  of  the  Treaty 
which  has  been  already  pointed  out,  that  is  to  say,  the  ad- 
vantage and  convenience  of  both  parties. 
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The  second  article  of  the  Treaty  of  1783,  after  describing 
the  Highlands,  along  which  the  nortiiern  boundary  of  The 
United  States  was  to  be  carried,  adds,  that  the  boundary  line 
was  to  extend  "  to  the  north-westernmost  head  of  Connecti- 
cut River,"  and  "  thence  down  along  the  middle  f  that 
river  to  the  A5th  degree  of  north  latitude." 

It  is  claimed,  on  the  par'  oi  Great  Britain,  that  the  boun- 
dary line  in  question  should  bo  carried  to  the  source  of  the 
north-westernmost  stream,  which  flows  into  the  uppermost 
of  the  Lakes  above  Connecticut  Lake,  up  to  which  the  Con- 
necticut River  is  known  by  that  distinctive  appellation  ;  and 
that  from  thence  the  line  should  be  traced  down  along  the 
middle  of  that  river  tothe  45th  degree  of  north  latitude. 

The  grounds  on  which  that  claim  has  been  rested,  are, 
first,  that  the  River,  which  issues  from  Connecticut  Lake, 
now  bears,  and  has  always  been  known  by  the  sole  appel- 
lation of  Connecticut  River,  and,  secondly,  that,  as  no  stream, 
which  joins  the  Connecticut  River  below  where  it  is  known 
by  that  name,  can  with  propriety,  or  according  to  geogra- 
phical practice,  be  taken  for  the  Connecticut  River ;  so,  it 
is  certain  that  no  head-water  of  such  stream  can  be  taken  for 
a  head-water  of  the  river  itself 

In  opposition  to  the  British  claim,,  it  is  contended,  on  the 
part  of  The  United  States,  that  the  north-western  most  head 
of  Connecticut  River  intended  by  the  Treaty,  is  either  a  cer- 
tain head  of  a  stream  called  Hall's  Stream,  or  one  of  another 
stream,  called  Indian  Stream,  both  which  streams  fall  into 
the  Connecticut  or  main  Connecticut  River,  from  the  north  ; 


the  former  at  a  short  distance  above  or  below  the  45th  degraa 
of  north  latitude,  according  as  the  real  situation  of  that  paral- 
lel, or  its  supposed  situation  agreeably  to  a  survoy  made  in 
the  yeur  1772,*  is  taken,  nnd  the  latter  between  two  or  three 
miles,  more  or  less,  according  as  the  one  or  the  other  of  those 
principles  is  adopted,  above  the  same  parnllcl. 

The  grounds  U|)on  which  this  counter-claim  of  The 
United  States  is  maintained,  are  various,  but  they  are  all 
reducible  to  one,  namely,  that  the  "head  of  Connecticut 
River"  intended  by  the  Treaty  is  the  head  of  the  north- 
westernmost  branch  falling  into  that  river,  Without  reference 
to  the  specific  appellation,  or  superior  volume  and  length  of 
the  main  river  above  its  confluence  with  that  branch. 

It  is  evident  that  in  this  proposition  two  terms  essentially 
different  from  each  other,  are  confounded  together.  Hall's 
Stream,  and  Indian  Stream,  are  branches  of  the  Connecticut 
River,  each  having  iis  own  peculiar  heads  or  sources.  Tho 
Connecticut  River  has  also  its  heads  or  sources  independent 
of  them,  and  it  is,  no  doubt,  the  most  nortii-wcstcrly  of 
these  last  mentioned  sources  or  heads,  that  is  "  the  north- 
xcestermnost  head  of  Connecticut  River,^^  which  the  fiamers 
of  the  Treaty  intended  to  designate. 

No  one  would  think  of  looking  for  the  heads  of  the  Rhine 
at  the  sources  of  the  Moselle  and  Maine,  iliough  both  these 
rivers  are  tributary  to  the  Rhine  in  the  same  manner  as  Hall's 
Stream  and  Indian  Stream  are  tributary  to  the  Connecticut, 
but  they  must  be  looked  for  in  the  range  of  the  St.  Gothard 
Mountains,  where  the  several  heads  of  the  Rhine,  to  what- 
ever point  of  the  compass  they  may  be  referred,  are 
alone  to  be  found.  The  same  observation  may  be  applied 
with  equal  truth  to  the  Mississippi,  the  Ohio,  and  the  Mis- 
souri. The  waters  of  these  three  great  rivers  of  the  North 
American  continent  finally  unite  in  one  channel,  and  reach 
the  Gulph  of  Mexico  under  the  common  name  of  Mississippi. 
But  each  of  them  has  its  own  heads  and  sources  distinct  from 
those  of  the  other  two.  On  Mitchell's  map  the  sources  of 
the  Ohio  are  laid  down  by  name  a  little  to  the  south  of  Lake 
Ontario  ;  and  the  heads  of  the  Mississippi,  of  which  the  pre- 
cise situation  was  then  unknown,  are  pointed  to  in  equally 
express  terms  at  a  distance  of  nearly  thirty  degrees  of  longi- 
tude to  the  west. 

In  treating  this  question,  The  United  States  nave  fallen 
mto  an  error  of  the  same  kind  as  that  which  led  them  to 

*  This  survey  will  b«  mort  ptrticuiarly  aJverttd  to  under  (he  third  head  of 
thete  rtontrkk. 
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confound  the  Bay  of  Fundy  with  ilie  Atlantic  Ocoaii  in  dis- 
cussing the  former  i)oint  of  difTerenco.  Except  wliero  dif- 
ferent branches  of  u  river  bear  tlio  same  name,  with  sonic 
distinctive  addition  applied,  as  in  tlie  case  of  the  Penobscot, 
to  each  branch,  llie  name  which  is  borne  by  u  river  at  its 
mouth,  accompanies  the  main  channel,  and  the  main  chan- 
nel alone,  as  it  is  traced  upwards  into  the  country.  Where- 
ever  the  river  forks,  the  name,  if  it  be  not  altogether  lost,  as 
in  some  ])eculiar  instances,  adheres  to  that  branch  which 
exhibits  in  tlio  .^iiaiv'tst  degree  the  characteristics  of  the 
river  below  the  confluence,  and  the  length  of  the  channel  so 
named  constitutes  the  river  to  which  the  name  applies.  It 
lias  already  been  shewn,  that  the  heads  of  a  river  are  not  to 
bo  confounded  with  its  branches,  which  have  separate  heads 
of  their  own,  and,  in  the  particular  case  now  under  discussion, 
distinctive  appellations.  The  bruiiches  terminate  at  their 
juncture  with  the  main  river. 

Other  strong  arguments,  in  snpiwrt  of  the  British,  and  in 
refutation  of  the  American  claim  upon  this  point,  might  be 
adduced  ;  but  it  is  intended,  in  these  remarks,  to  give  only 
H  general  view  of  this  part  of  the  dispute. 
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BOVNDiVRY  ALONU  THS  PARALLEL  OF  IS*  NORTH   LATITUDE. 

The  principal  circumstances  relating  to  this  third  point  of 
difi'crence  may  be  comprized  in  few  words. 

By  the  5th  Article  of  the  Treaty  of  Ghent  it  was  agreed 
that  Commissioners,  to  be  appointed  for  the  purpose,  should 
cause  the  boundary  "  from  the  source  of  the  River  St.  Croix 
"  to  the  River  Iroquois  or  Cataraguy  (St.  Lawrence)  to  be 
"  surveyed  and  marked."  A  preceding  clause  of  the  same 
article  contains  the  following  words  :  "  whereas  that  part  of 
"the  hour  lary  line  between  the  dominions  of  the  two 
"  Powers,  which  extends  from  the  source  of  the  River  St. 
"  Croix, — to  the  north- westernmost  head  of  Connecticut 
"  River,  thence  down  along  the  middle  of  that  river,  to  the 
"  45th  degree  of  north  latitude,  until  it  strikes  the  River 
"  Iroquois  or  Cataraguy,  has  not  yet  been  surveyed,"  &c. 
Then  comes  the  agreement  as  above. 

The  particular  part  of  the  bounv^ary  line  here  in  question 
is  that  which  extends /rowi  the  middle  of  the  Connecticut 
River  along  the  iSth  degree  of  north  latitude  to  the  River 
St.  Lawrence. 
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'Vhv  survey  agreed  by  tlio  Treaty  to  be  made  of  this  por- 
lioii  of  the  boundary  lino  wus  commenced  nnd  executed, 
with  res|X5Ct  to  a  considerable  [)nrt  of  it,  by  Astronomers 
duly  ai)|H)intcd  for  the  service  in  ihe  year  1818.  Tlie  Bri- 
tish Commissioner  and  Agent  were  uniformly  ready  and 
(k'sirous  to  proceed  in  this  work ;  the  didicullics  which  pre- 
vented it  arorio  altogether  on  the  part  of  The  United  Slates. 

The  complete  execution  ol'  the  survey  tluis  agreed  to  bo 
made,  is  claimed  by  Great  Britain  on  the  simple  ground  of 
iho  clear  binding  terms  of  the  Treaty. 

The  United  States  now  object  to  the  execution  of  the 
'I'reaty  in  that  particular,  on  the  ground  of  its  having  been 
ascertained,  that  the  part  of  the  boundary  lino  in  question 
had  been  previously  surveyed  and  marked,  and,  therefore, 
on  tlie  supposition  that  the  Treaty  of  Ghent  did  not  intend 
to  institute  a  fresh  survey  of  those  parts  of  the  boundary 
line,  which  were  already  surveyed  and  marked  by  compe- 
tent authority,  but  only  to  cause  a  survey  to  bo  made  of 
those  parts  of  it  which  had  not  been  boforo  surveyed  and 
marked  in  that  official  maimer. 

It  remains  to  be  decided,  whether  an  cx])ress  stipulation 
of  a  Treaty  is  to  be  set  aside  in  order  to  justify  Tlie  United 
States  in  retaining  a  portion  of  British  Territory,  whicli  had 
passed  into  their  iK)ssession  in  consequence  of  a  delimitation 
at  variance  with  the  express  terms  of  the  Treaty,  and  which 
they  continue  to  hold  only  by  deferrhig  the  execution  of  a 
i)0sitive  provision  of  the  Treaty  of  Ghent. 

Great  Britain  claims,  as  the  lino  duo  west  on  latitude  45* 
from  Connecticut  River  to  the  River  St.  Lawrence  truly 
intended  in  the  6th  Article  of  the  Treaty  of  Ghent,  the 
parallel  of  latitude  45®  between  these  two  rivers  as 
resulting  from  the  astronomical  observations  made  under 
the  authority  and  by  the  order  of  the  Commissioners  ap- 
pointed to  carry  into  effect  the  provisions  of  that  Article  of 
the  Treaty. 

The  Agent  of  The  United  States  opposed  heretofore 
the  claim  of  Great  Britain,  by  laymg  before  the  Board  of 
Commissioners  proof  of  the  running  of  a  line  intended 
to  be  along  the  parallel  of  latitude  45®,  and  extending 
from  Connecticut  River  to  within  about  ten  miles  of  the 
river  now  called  St.  Lawrence,  by  order  of  the  Govern- 
ments of  New  York  and  duebec,  between  the  years 
1771  and  1774.  This  line,  he  contended,  having  been 
for  many  years  acknowledged  as  the  boundary  between 
the  two  countries,  the  provisions  of  the  Treaty  of  Ghent 
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that  a  line  due  west  on  latitude  45*  from  Connecticut 
River  to  tha  River  Saint  Lawrence,  shall  be  surveyed  and 
marked,  had  in  view  only  the  ten  miles  which  had  been 
left  unfinished,  and  not  the  140  miles  which  weie  already 
surveyed  and  marked  under  the  authority  of  the  local 
Govenimonts.* 

The  claim  of  The  United  States  to  the  old  line  of  boun- 
dary, which  their  Agent  had  thus  endeavoured  to  uphold  by 
the  c'rcsmstauce  that  'his  line  had  formerly  been  lefi  incom- 
plete, W!is  at'cerwards  sui)ported  by  the  contrary  proof  that 
this  same  line  had  been  entirely  completed  at  the  time  above 
referred  to.  It  appears,  indeed,  that  the  same  archives, 
from  which  the  Agent  of  The  United  States  drew  his  mate- 
rials for  proving  that  the  line  upon  latitude  45*^  had  been 
only  partially  ascertained,  contain  likewise  the  proof  that  the 
whole  of  this  line  had  been  determined  under  the  same  au- 
thority, without  any  other  interruption  than  that  interposed 
by  the  seasons,  and  that  all  portions  of  this  line  had  receiv- 
ed an  equal  sanction  from  the  two  provincial  governments. 
There  is  no  intention,  on  the  part  of  Great  Britain,  to  deny 
that  this  line  had  been  considered  as  accurate  in  the  year 
1T74,  when  it  was  finished.  It  must  likewise  be  allowed 
that  this  line  having  been  once  established,  has  continued  for 
want  of  a  better  one,  to  be  practically  the  line  of  boundary 
between  the  two  countries.  But  it  is  capable  of  pr«>of.  that 
long  before  the  conclusion  of  the  Treaty  of  Ghent,  both 
Governments  had  received  information  which  must  have  en- 
tirely altered  their  opinion  respecting  the  corrtct  exec'ition 
of  this  line.  It  appears  from  docimients  laid  before  the  late 
Commission,  that  each  of  the  two  Governments  had  good 
reason  to  believe,  that  the  territory  w^hich  would  have  fallen 
to  its  share  from  the  line  of  boundary,  if  correctly  ascertained, 
had  been  considerably  curtailed  by  the  errors  which  had 

•  Tlie  Ameridin  Agent,  at  the  enrne  time,  declared,  thnt  if  his  view,  with 
rfirni'd  to  thia  I'nrnier  survey,  »lii>uld  net  \»o  ncqiiiesced  in  by  tlie  CommijjioH' 
er*,  nn'i  if  (lie  question  'lould  be  still  ronsidered  ns  nnsettled.  lie  tliould,  io 
th-tt  CHse,  li«  fonifii'lled  .i>  require  tliat  tlie  paralloi  of  40*^  nortli  latitude  should 
Le  iaid  down  Brcnrirmi;  to  what  he  termed  the  principles  of  '^ pencentric  latitude'' 
j»5  rontjadi-tinL'uishe.i  from  the  >;enerally  received  or  "observed  iHlitudc" 
'I'he  iiraciiial  etfei  t.  of  tlie  >iii!istitiition  ni  geocentric  Un  ohsrrred  latitude  would 
oe  to  tliniw  the  parallel  o!  4.">®  north  latitude,  niiont  l/iirteen  miles  further  to 
tht>  norlli  thill  the  true  painllel.  Tlii^  claim  to  the  ailjiistnieiit  of  the  boun 
dnry  lias  in  qui'stimi  ujn-n  the  principle  of  <;eoce?ifric  lutitude,  thus  put  forth  by 
tha  American  Ayent,  althoiiuli  not  afterwards  urjjed,  yet  was  never  disavowed 
or  reiractpd  by  tlie  American  Government.  It  whs  probably  owinp  to  thi» 
circumstance  tliat  the  King  of  the  Netherlands,  in  his  award,  expressly  declared, 
that  the  Una  upon  the  paruUel  of  45''  should  be  rua  upon  the  principle  of  tho 
»bttrv«d  latitude. 
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crept  into  the  opeiations  of  the  siuveyors,  by  whom  this  hue 
had  been  determined.  It  is  not  surprising  indeed,  that  the 
Governments  should  readily  have  given  credit  to  the  inform- 
ation which  they  received  respecting  the  inaccuracy  of 
this  Une.  The  latiUde  of  but  one  single  spot  on  the  eastern 
bank  of  Lake  Champlain,  had  been  ascertained  in  the  year 
1767,  at  a  time  when  portable  instruments  for  accurately 
determining  the  latitude  were  rare  in  Europe,  and  much 
more  so  in  America.  From  this  spot  surveyors  had,  appa- 
rently by  means  of  the  magnetic  needle  only,  run  lines  in- 
tended to  be  along  the  parallel  of  latitude  45*^,  extending  to 
the  distance  of  ninety  miles  on  one  side,  and  sixty  miles  on 
the  other,  without  ever  checking  their  operations  by  any 
new  determinations  of  latitude.  These  operations  required 
of  course  a  very  exact  knowledge  of  the  variation  of  the 
needle,  which  is  not  very  readily  obtained,  and  they  were 
carried  on  through  an  almost  uninterrupted  dense  forest 
The  State  of  Vermont,  whose  northern  boundary  is  formed 
by  the  line  on  latitude  45*^,  extending  ninety  miles  from  the 
eastern  bank  of  Lake  Champlain  to  Connecticut  River,  ap- 
pears to  have  first  suspected  the  accuracy  of  this  line  ;  and, 
as  early  as  the  year  1806,  the  Government  of  that  State 
engaged  Dr.  Williams,  the  historian  and  philosopher  of  Ver- 
mont, to  ascertain  the  correctness  of  their  northern  boundary. 

He  reported  that  the  line,  as  drawn,  deviated  to  the  south- 
ward of  the  parallel,  under  an  angle  of  eight  degrees  :  that  it 
consequently  cut  off,  in  its  eastern  prolongation,  more  and 
more  from  the  territory  which  ought  to  belong  to  the  State 
of  Vermont,  and  that  that  State  had  suffered  a  loss  of  more 
than  600  square  miles  of  its  territory  by  the  whole  course  of 
this  erroneous  Une.  The  Report  of  Dr.  Williams  was  re- 
ceived and  approved  by  the  Legislature  of  Vermont ;  and  it 
appears,  that,  in  the  opinion  of  the  people  of  that  Stite,  the 
inaccuracy  of  their  northern  boundary,  and  their  loss  by  it, 
was  from  that  time  placed  beyond  the  reach  of  doubt. 

It  appears  that  the  Government  of  Vermont  only  waited 
for  a  favourable  moment  in  order  to  obtain  through  the 
mediation  of  the  General  Government  of  The  United  States, 
the  territory  of  which  they  thought  themselves  unjustly 
deprived.  This  opportunity  presented  itself  at  the  conclusion 
of  Peace  in  1814;  and  the  Treaty  of  Ghent  contains,  ac- 
cordingly; the  provisions  cited  above.* 

*  It  is  to  be  observed  that  ^he  Treaty  u»ei  the  words  "  ascertnin  and  deter- 
mine" with  regard  to  points  only  ;  tlie  operation  of  tracing  or  running  a  line  is 
in  the  language  of  the  Treaty  designated  by  the  words  "  survey  and  mark." — 
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It  is  not  contended  on  either  side,  that  the  negotiators  o* 
the  Treaty  of  Ghent  were  iinaccinaintcd  witli  tlie  existence 
of  the  old  line,  and  the  American  negotiators  must  certainly 
have  been  as  fully  aware  of  it  as  the  British.  IJoth  parties 
must  have  been  desirous  of  substituting  a  new  correct  line 
of  boundary  for  the  old  one,  the  errors  of  which  were  gene- 
rally known,  when  such  a  good  opportunity  presented  itself, 
especially  as  other  circumstances  rendered  it  advisable  to 
establish  the  other  parts  of  the  boundary  which  had  never 
yet  been  established  at  all.  The  clear  words  of  the  Treaty, 
by  which  the  surveying  and  marking  of  this  part  of  the 
boundary,  is  made  one  of  the  "  several  purposes"  for  which 
the  Commissioners  were  to  be  appointed,  manifestly  proves 
that  such  was  the  intention  of  both  Governments,  parties  to 
the  Treaty.  That  this  was  really  the  intention  of  the 
framers  of  the  Treaty,  and  that  the  words  of  the  Treaty 
were  at  first  likewise  understood  agreeably  to  this  interpret- 
ation by  the  Government  of  The  United  States,  clearly 
appears  iVom  what  has  taken  place  during  several  years  sub- 
sequent to  the  date  of  the  Treaty.  The  American  Negotia- 
tors of  the  Treaty  of  Ghent  are  alive,  and  no  deposition  of 
any  one  of  them,  as  in  the  case  of  the  River  St.  Croix,  has 
been  brought  forward  to  prove  that  they  were  unacquainted 
with  the  existence  of  the  old  line,  or  that  it  was  not  their 
intention  that  this  provision  of  the  Treaty  should  have  the 
effect,  that  a  new  line  of  boundary  along  the  parallel  of  lati- 
tude 45*"'  from  the  Connecticut  River  to  the  River  St.  Law- 
rence, should  be  established  by  accurate  astronomical  obser- 
vations. 

IVo  reluctance  was  shewn  on  the  part  of  The  United  States, 
to  carry  on  the  operations  necessary  for  the  determination'of 
the  parallel  of  latitude,  till  some  time  after  it  was 
kiiown  that  the  changes  which  would  be  produced  by  the 
establishment  of  the  new  parallel  of  latitude  as  the  boundary 
line,  would  be  mainly  against  the  interest  of  The  United 
Statefc,  principally  by  the  loss  of  the  fortifications  at  Rouse's 
Point  on  the  western  bank  of  Lake  Champlain. 

It  having  been  thus  clearly  proved  that  there  was  sufficient 
reason  for  making  the  provision  that  the  parallel  of  latitude 
45^^  from  Connecticut  River  to  the  River  St.  Lawrence  should 


These  words  am  in  ib?  .^ith  At'.icle  of  the  Treaty  applied  to  n  line  consisliatr 
of  four  different  parts,  viz  -.  si  rndfidian, — a  line  alonj?  highlands, — a  lino  Ihrougli 
«  river, — and  a  parallel  of  lat^.ude.   It  is  well  known  that  the  mer>.ilian  had  never 
been  estah'Shed,  i^od  that,   therefore,   ^bo  words  "  Mirvey  and  mark"  were  in 
the    Treaty  intended   to  imply  all   the  operations  required   for  astortaining 
it,  and  among  these  astronomical  observiitious. 
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)jo  established  anew  ;  that  tlie  provision  that  such  a  new 
|i;irall('l  should  be  surveyed  and  marked  under  the  authority 
ol'  the  Coniraissioners  appointed  by  both  Governments  is 
clearly  expressed  in  the  Treaty ;  that  there  is  no  reason  to 
l)olieve,  that  it  was  not  the  intention  oi*  the  negotiators  who 
iVaincd  the  Treaty,  as  well  as  of  the  Governments  who 
raliliod  it,  that  this  new  line  should  be  established,  and  be 
considered  as  finally  and  conclusively  fixing  the  boundary 
between  the  two  countries  ;  and  that  both  Governments 
sanctioned  for  several  years  the  measures  which  were  taken 
lor  carrying  into  eti'ect  this  pai  licular  provision,  Great  Britain 
helieves  that  she  has  fidly  proved  the  justice  of  the  claim 
which  she  has  preferred,  and  contends,  accordingly,  that  the 
Idovision,  as  cited  above,  of  the  5th  Article  of  the  Treaty  of 
(llient,  shall  be  carried  into  com])lete  effect. 


As  a  matter  of  historical  interest,  connected  with  this 
sul)ject,  there  will  be  subjoined  to  these  remarks  the  Award  of 
the  King  of  the  Netherlands.*  This  award  was,  in  the  out- 
set, perern|)torily  i-ejected  by  The  United  States,  and  in  the 
progress  of  negotiation  Great  Britain  also  withdrew  her  con- 
sent to  be  bound  by  it.  Whether  it  way  liberal  or  wise  hi 
The  United  States,  thus  to  reject  this  award,  every  candid 
jnan  will  form  hih  own  opinion.  The  award  has  been  de- 
scribLd  'n  a  report  of  the  Senate  of  the  United  States,  as 
''  The  impartial  opinion  of  a  disinterested  Judge,  selected 
'  by  botVi  parties,  to  settle  n  qiiestiou  of  ^reat  perplexity.''^ 


It  is  a)i  important  feature  in  the  history  of  this  controver- 
sy, not  adverted  to  in  the  preceding  remarks,  that  the  Go- 
vernment of  the  United  i^tates  so  long  ago  as  tlie  yenr  180'2, 
foresaw  the  difficulties  lifceiy  to  arise  from  the  imjierfect  de- 
scription of  their  North  Eastern  Boundary  in  the  Treaty  of 
(78;i  and  actually  negotiated  a  convention  with  Great  Bri- 
tain, for  the  settlement  art  "(tot  time,  among  other  points,  of 
this  much  vexed  (piestion. 

Mr.  Madison,  then  Secretary  of  State  of  tlie  United  States, 
conveyed  instructions  for  that  negotiation  in  a  despatch, 
dated  2d  .Time,  IHO'i,  to  Mr.  Rufus  King,  the  American  Mi- 
nister in  liOndon,  accompanied  by  a  commi.ssion  giving  him 
power  '•  to   adjust  by  proper  stipulations   with   the  British 
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"  Goveriirneiit  whatever  remains  to  be  decided  in  lelation  In 
"  I  he  boundarica  between  the  two  nations.^'* 

After  instructing  the  Minister  in  relation  to  the  islands  in 
Passamaquoddy  Bay,  which  formed  the  first  subject  of  the 
proposed  negotiation,  Mr.  Madison  proceeds  to  direct  that  it 
will  be  proper  to  provide  for  the  immediate  extension  of  the 
fine  which  is  to  run  from  the  source  of  the  River  St.  Croix, 
and  with  regard  to  this  line  he  states  that  "in  fixing  tlic 
"  point  at  which  the  line  is  to  terminate,  and  which  is  refer- 
red to  as  the  north-west  angle  of  Nova  Scotia,  the  difficul- 
ty arises  from  a  reference  of  the  Treaty  of  1783  Uo  the 
high  lands, ^  which  it  is  now  found  have  no  definite  ex- 
"  istencc.^^j 

In  pursuance  of  these  instructions,  a  convention  was  ac- 
tually concluded  in  London  between  Mr.  King  and  Lord 
Hawkesbury  on  the  12th  May,  1803. 

This  convention,  thus  originated  with  the  United  States, 
recites  th.^t  "  in  order  that  the  boundaries  between  the  ter- 
ritories of  his  Britannic  Majesty  and  those  of  the  United 
"  States  of  America  may  be  7no)'c  precisely  ascertained  and 
"  determined  than  has  hitherto  been  done,  the  parties  have 
••  respectively  named  their  plenipotentiaries,  and  given  them 
"  full  powers  to  negotiate  and  conclude  a  convention  for  this 
purpose''^  The  second  article  of  the  convention  is  as  fol- 
lows :  "  Art.  II.  Whereas  it  has  become  expedient  that  the 
"  north  west  angle  of  Nova  Scotia,  mentioned  and  described 
"  in  the  treaty  of  peace  between  his  lajesty  and  the  United 
"  States,  SHOULD  be  ascertained  and  determined,  and  that 
"  the  line  between  the  source  of  the  River  St.  Croix  and  the 
■'  said  north  west  angle  of  Nova  Scotia  should  be  run  and 
'*  marked  according  to  the  provisions  of  the  said  treaty  of 
'  peace  ;  it  is  agreed  tlia  for  this  purpose  commissioners 
•'  shall  be  apjwJnted  in  the  following  manner,  viz  :  one  coni- 
"  missinncr  shall  be  named  by  his  Majesty,  and  one  by  the 
"  President  of  the  United  States  by  and  with  the  advice  and 
'•  consent  of  the  Senate  thereof,  and  the  said  two  commis- 
"  sioners  shall  agree  in  the  choice  of  a  third  ;  or  if  they  can- 
■'  not  agree,  they  shall  each  propose  one  person,  and  of  the 
two  names  so  proposed  one  shall  be  taken  by  lot  in  the 
presence  of  the  two  original  commissioners  :  and  the  three 
commi.ssioners  so  appointed  shall  be  sworn  inipartially  to 
(tscrrlani  and  determine  the  said  north-west  angle  of  Nova 
Scotia.  f»ursuaut  to  the  provisions  of  the  said  treaty  of 
peace,  and  like\vi.se    lo  cause   the  said  boundary  line  be- 


ii 


lOlh  VVaili  American  StafP  P,iners,47i.  tlbi'l    '47') 


lIMd.  470. 


83 


ton  to 

lids  in 
(of  the 
^lat  it 
J  of  the 
\CroiT, 
ig  the 
refer- 
lifficul- 
•'  to  the 
\iite  ex- 


's 


States, 

the  ter- 

ITnited 

cd  and 

have 

n  them 

for  this 

I  as  fol- 

that  the 

escribed 

i  United 

and  that 

and  the 

rnn  and 

"eaty  of 

ssioners 

nc  com- 

;  by  the 

/ice  and 

3ommis- 

ley  can- 

]  of  the 

it  in  the 

lie  three 

dally  to 

'if  Nova 

reaty  of 

line  be- 

M.  470. 


I  ween  the  source  of  the  River  St.  Croix,  as  the  same  hat 

been  determined  by  the  commissioners  appointed  for  that 
'  inir|X)se,  and  the  north-west  angle  of  Nova  Scotia,  to  be 
'  run  and  marked  according  to  the  provisions  of  the  treaty 
'•  aforesaid ;  iFio  siild  Commissioners  shall  meet  at  Boston, 
'  and  have  power  to  adjourn  to  such  other  place  or  places 
•  !is  they  shall  judge  necessary — the  said  commissioners 
"  sliall  draw  up  a  report  of  their  proceedings,  which  shall 
'•  describe  the  line  aforesaid,  and  particularize  the  latitude 
"  and  longitude  of  the  place  ascertained  and  determined  as 
"  aforesaid  to  be  the  north-west  angle  of  Nova  Scotia,  du- 
'  plicates  of  which  report,  under  the  hands  and  seals  of  the 
'  said  Commissioners,  (or  a  majority  of  them)  together  with 
"  duplicates  of  their  accounts,  shall  be  delivered  to  such 
"  persons  as  may  be  severally  authorized  to  receive  the  same 
"  in  behalf  of  their  respective  governments  ;  and  the  deci- 
'  sion  and  proceedings  of  the  said  commissioners,  nr  of  a  ma- 
'  jority  of  them,  made  and  had  as  aforesaid,  shall  be  final 
"  and  conclusive."* 

This  treaty  provision  of  the  year  1803  at  once  overturns 
the  present  extravagant  pretension  of  the  State  of  Maine, — 
that  the  north-west  angle  of  Nova  Scotia,  as  described  in  the 
Treaty  of  1783,  is  a  certain  and  fixed  point,  and  was  never 
brought  into  question  or  debate  before  the  period  of  the 
Treaty  of  Ghent  in  1814.  What  stronger  evidence  can  there 
be  of  the  uncertainty  of  this  important  station  in  the  boun- 
dary, than  this  distinct  article  of  a  national  compact  confined 
to  the  ascertainment  of  this  single  point,  and  to  the  running 
of  the  line  according  to  such  determination  ?  And  what  can 
more  strongly  evince  the  doubt  and  difficulty  which  were 
always  conceived  to  attend  the  question  than  the  reference 
of  it,  even  at  that  early  day,  to  a  judicial  tribunal,  expressly 
created  for  the  purpose  by  the  treaty,  the  members  of  which 
were  to  be  sworn  "  impartially  to  ascertain  and  determine 
"  the  said  north  west  angle  of  Nova  Scotia,  pursuant  to  the 
'  provisions  of  the  said  treaty  of  peace"  ? 

Mr.  Jefferson,  then  President  of  the  United  States,  who  is 
described  by  an  America  ^  writer,  as  "  one  of  the  most  ac- 
'•  curate  and  methodical  statesmen  known  in  the  country," 
ni  communicating  the  foregoing  ronvention  to  Congress,  in 
his  messaee  ot  the  17th  October,  1803,  expresses  himself  as 
follows  ''  A  further  knowledge  of  the  ground,  in  the  north 
■  EASTERN  and  north  western  angles  of  the  United  States 
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''  has  evinced  that  the  boundaries,  estabhshedhy  the  Tieaty 
"  of  Paris,  between  the  British  territories  and  onrs  in  those 

"  parts,  WERE  TOO    IMPERFECTLY    DESCRIBED    TO  BE  SUSCEPTI- 

'*  BLE  OF  EXECUTION.  It  has  therefore  been  thought  worthy 
"  of  attention,  for  preserving  and  cherishing  the  harmony 
"  and  useful  intercourse  subsisting  betwe«;n  the  two  nations. 
"  to  remove,  by  timely  arrangements,  what  unfavourable  iii- 
"  cidents  might  otherwise  render  a  ground  of  future  misuii- 
"  derstanding.  A  convention  has  therefore  been  entered  into, 
"  which  provides  for  a  practical  demarkation  of  those 

"  LIMITS  to  THE  SATISFACTION  OF  BOTH    PARTIES."* 

This  convention  was  not  ratilied  by  the  Senate  of  tho 
United  States,  in  consequence  of  an  objection  \vhich  was 
raised  to  the  fifth  article  of  it  relating  to  the  boundary  iti 
their  north  western  quarter  between  the  I^ake  of  the  Woods 
and  the  River  Mississippi,  and  not  from  any  dissatisfaction 
with  the  second  article  above  quoted,  relating  to  the  north 
eastern  frontier.  This  article  indeed  was  copied  verbatim 
into  another  convention  negotiated  in  London,  in  the  year 
1807,  between  Lords  Holland  and  Auckland,  and  Messrs. 
Munroe  and  Pinckney,  which  negotiation  appears  to  have 
been  put  an  end  to  by  a  change  of  the  British  Ministry. 
The  Treaty  of  Ghent  in  1814  afforded  the  first  opportunity, 
which  afterwards  occurred,  of  resuming  the  subject. 

It  is  remarkable  that  the  most  able  theoretical  writers  in 
the  United  States  concur  with  their  shrewdest  statesmen  in 
their  view  of  the  provisions  of  the  Treaty  of  1783.  In  proof 
ot  this,  we  quote  the  following  passage  from  an  Essay  of 
Mr.  Francis  Lieber,  on  the  principles  of  interpretation,  which 
appeared  in  "  The  American  Jurist"  for  October,  1837.  Mr. 
Lieber  stands  in  the  highest  rank  of  American  authors  for 
talent  and  acuteness,  and  accurate  and  profound  learning  : — 
"  The  Treaty  of  Ghent,  concluded  britweon  the  United 
"  States  and  Great  Britain,  in  the  year  1814,  sf)eaks  of  the 
*'  Mine  drawn  due  north  from  the  source  of  St.  Croix  River 
"  '  to  the  high  lands,  along  said  high  lands  which  divide 
'  those  rivers  that  empty  themselves  into  the  River  St. 
"  '  Lawrence  from  those  which  fall  into  the  Atlantic  Gcean." 
The  sincerest  wish  on  both  sides,  strictly  to  comply  with 
the  Treaty,  would  be  uiiavailinn,  since  the  words  of  the 
mstrument  do  not  exactly  apply  to  the  subject  in  (jnestion. 
the  country  having  been  insufficiently  known  at  the  lime 
the  Treaty  was  con<;luded.      Constrciction,  tliereiore,  be- 
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•  comes  necessary,  i.  e.  the  discovery  of  principles,   froir 

•'  Wllich    THE    INTENTION    OF    THE  TREATY,  NOT  THE  MEANINU 

'  OF  THE  WORDS,  for  they  have  no  exact  meaning^  can  b 
'  known.  If  this  be  impossible  ;  an  entirely  nc^o  treaty  wouk 
'  become  necessary.     See,  among  other  works,  vols.  26  anc 

'  81  of  the  North  American  Review." 

The  articles  in  the  North  American  Review,  from  which 
Mr.  Lieber  gathers  his  opinion  of  the  imperfection  of  the 
terms  of  the  Treaty  of  1783,  contain,  it  is  worthy  of  remark, 
some  of  the  most  able  arguments  that  have  appeared  on  the 
.American  side  of  this  controversy. 

During  all  this  protracted  period  of  negotiation  and  dis- 
cussion, quite  down  to  the  present  day,  it  is  not  denied  even 
by  the  State  of  Maine,  that  the  part  of  the  country  which 
comprehends  the  fief  of  Madaioaska^  the  Madawaska  settle- 
ment, and  the  whole  line  of  communication  betioeen  New- 
liransivick  and  Lower  Canada  by  the  route  of  the  rivers 
St.  John  and  Madawaska,  has  remained  (as  indeed  it  ever 
iiad  been,  both  before  and  after  the  Treaty  of  1783,  in  com- 
mon with  all  the  disputed  territory)  in  the  possession  of  the 
British  Crown,  this  possession  being  fortified  by  extensive 
1,'rants  of  early  date,  and  by  the  actual  and  constant  exercise 
of  the  British  laws.  The  population  of  this  district  may 
now  be  estimated  at  not  less  than  3000  souls,*  natural  born 
British  subjects.  Can  it  for  a  moment  be  deemed  consistent 
with  "  reciprocal  advantages  and  mutual  convenience,^^  nay 
with  equity  and  common  justice,  that  Great  Britain  should 
now  be  called  upon  to  alienate  and  cast  off  this  territory  and 
these  subjects  ?  It  is  assuredly  in  no  friendly  spirit  that 
such  demands  are  made  upon  her. 

•  In  the  census  of  the  Provinro  of  New  Brunswick,  tBken  in  the  year  1834, 
the  Parish  of  Madawaska  is  returned  as  containing  347  inhabited  housei  and 
'2*276  inhabitants. 
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DECISION    .    , 

OT  THE  KINO  OP  THE  NETHERLANDS,  IN  RELATION  TO 
.^;   THE  DISPUTED  POINTS  OF  BOUNDARY     , 

Under  ih&  Fifth  Article  of  the  Treaty  of  Ghent.     . 

1  i-    .    .       Jtut     ■;»*:.         u>    tT      MM.M*.*  •      w    .*(./;•■«','    'J    -U'    ^     ,,«'/'      ,i,       ,  '.     *  ,    '.      '.^ 

/■^"r  l/     r''.'T"    ■>•>■.  ■        ,  '   :     ■"    --^    ■"■  *• ......         ^f-,J,y     t^'i'l  ■■'     •'      '     •  i'   .     ■.' 

,        TRANSLATION.*  a.  j' 

Wltitif  Alii,  bjr  tb«  OrtM*  of  OOD,  Kins  of  the  HfcthcrlantUf  Prince 
of  Orange,  Natsav  |  Grand  Duka  of  Z<ux«nklMirg,  Ac.  *c.  Ac. 

IIavimo  accepted  the  functions  of  Arbitratoi  confeireJ  upon  ua  by  the  note  of  the 
Cimrge  d'Afiairs  of  the  United  States  of  America,  and  by  that  of  tlio  A.Tibassador 
Extraordinary  and  Plenipotentiary  of  Great  Britain,  toonr  Mininterof  Foreign  Affairs, 
uuder  date  oi  the  ISth  January,  18B0,  agreeably  to  the  fifth  article  of  the  Treaty  it 
Ghent,  of  the  14th  December,  1814,  and  to  the  first  article  of  the  Convention  conclu- 
ded between  those  Powers  at  London,  on  the  srtb  September,  1827,  iu  tbe  dificrence 
which  has  arisen  between  them  on  the  subject  of  the  boundaries  of  their  respective 
f)flSsessions : 

Animated  by  a  sincere  desire  of  answering,  by  a  scrupulous  and  impartial  deci- 
sion, the  confidence  they  have  testified  to  us,  ana  thus  to  give  them  a  now  proof  of 
the  high  Talue  we  attacli  to  it : 

Having  to  that  efiect,  duly  examined  and  maturely  weighed  Ihe  contents  of  the  first 
statement,  as  well  as  those  of  the  definitive  statement  of  the  said  diflerence,  whi.:h 
have  been  respectively  delivered  to  us  on  the  1st  of  April  of  the  year  1830,  by  the  En- 
voy Extraordmary  and  Minister  Plenipotentiary  of  tUe  United  States  of  America,  and 
the  Ambassador  Extraordinary  and  Plenipotentiary  of  His  Britaauic  Majesty,  with  ali 
the  documents  thereto  annexed  in  support  of  them : 

Desirous  of  fulfilling  at  this  time  the  obligations  w«  have  contracted  in  accepting, 
the  functions  of  Arbitrator  in  the  aforesaid  difierence,  by  laying  before  the  two  high 
interested  parties  the  result  of  our  examination,  and  pur  opinion  on  the  three  points 
into  which,  by  common  accord,  the  contestation  is  divided. 

Considering  that  the  three  points  above  mentioned  ought  to  be  decided  according 
to  the  treaties,  acta  and  conventions  concltided  between  the  two  Powers ;  that  is  to 
say :  the  Treaty  of  Peace  of  1 783,  the  Treaty  of  Friendship,  Commerce  and  Navigat  ioit 
of  1794,  the  Declaration  relative  to  the  River  St.  Croix  of  1798,  the  Treaty  of  Peace 
signed  at  Ghent  in  1814,  the  Convention  of  the  29th  September,  1-827;  and  Mitobell's 
M^  and  the  Map  A,  referred  to  in  that  convention. 

tve  dc$lare,  that.  As  to  the  first  point,  to  ivit,  the  question  which  is  the  placo 
designated  in  the  Treaties  as  the  North-west  angle  of  Nova  Scotia,  and  whicti  aro 
the  highlands  dividing  the  Rivers  that  empty  themselves  into  the  River  St.  Law 
rence  from  thase  which  fall  into  the  Atlantic  Ocean,  along  which  is  to  be  drawn 
the  line  of  Boundary,  from  that  angle  to  the  North-westernmost  head  of  Connecticut 
River. 

Considering;  That  the  high  interested  parties  respectively  claim  that  line  of  boun- 
dary at  the  South,  and  at  the  North  of  the  River  St.  John  ;  and  have  each  indicated 
on  theMap  A.  the  line  which  they  claim. 

Omaidcring;  That  according  to  the  instances  alleged,  the  term  higliland  applies 
not  only  to  a  hilly  or  elevated  countrj',  but  also  to  land  which,  without  being  hilly, 
divides  waters  flowing  in  different  directions ;  and  that  thus  the  character  more  or 
less  hilly  and  elevatea  of  the  country  through  which  are  drawn  the  two  lines  Kisuec- 
tively  claimed,  at  the  North,  and  at  the  South,  of  the  River  Saint  John,  cannot  furin 
the  basis  of  a  choice  between  them. 

♦  Note.  -This  is  the  American  official  translation. 
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That  tlM  text  of  the  •ecoiid  Artiolo  urth*  Troui^of  l7i>iS,  rflcit«ii,  iu  pail,  (tu)  woftf* 
previously  used,  in  tlie  I'rocleinttioQ  of  1703,  and  in  the  U<iel)ec  eel  of  1774.  toindicittv 
the  Southern  boundnriot  of  the  Oovprnment  of  Quihec,  from  Lake  Chemnlain,  "in 
furty-firo  deffrces  of  North  latitude,  alons  the  liighlnnd«  which  divide  the  Rivers 
that  empty  tTioinaolvc<i  into  the  River  St.  I^awrcnce,  from  those  which  fall  into  the 
tea,  also  along  tho  north  coaet  of  the  Ray  det  Uhaleun." 

That  in  1703,  1705,  1773,  and  17B2,  it  was  eilablithed  that  Nova  Scotia  should  he 
bounded  at  the  north,  at  fur  at  the  woitcrn  extrririlty  of  the  Hay  tirs  Uholcure,  hv 
the  southern  boundary  of  the  Province  of  Quebec ;  that  this  delimitation  is  again  touncl. 
wi'S  respect  to  the  Province  of  Quebec,  in  the  Coininistion  of  the  (iloTcriior  General 
of  Uuebec  of  1780,  wherein  tho  language  of  tho  Proclainuiion  of  1703  and  of  the  Que- 
bec Act  of  1774,  has  been  used,  as  also  in  the  coministiiuas  of  1786,  and  others  of 
hubsequent  dates  of  the  Uovernors  of  New  Rrunswick,  with  respect  to  tho  last  men- 
tioned Province,  as  well  as  in  a  p^reat  number  of  maps  anterior  aud  postcritu:,  to  tiii 
"Treaty  of  1783;  anil  the  first  article  of  tb«  said  treaty  specifies,  by  name,  thm  Stales 
whose  indepandence  is  acknowledgad : 

But  that  this  mention  does  not  imply  (implique)  the  entire  coincidence  of  the  boun- 
daries between  the  two  powers,  as  settled  oy  tho  following  Article,  with  the  ancient 
delimitation  of  the  British  Provinces,  whose  preservation  i«  not  mentioned  in  the 
Treaty  of  1783,  and  which  owing  to  its  continual  changes,  and  the  unccrluinty  whicl» 
continued  to  exist  respecting  it,  created,  from  time  to  time,  differences  between  ttis 
Provincial  authorities  t 

That  there  results  from  the  Uoe  drawn  under  the  treaty  of  1783,  through  th«  great 
Lakes,  west  of  the  River  St.  Lawrence,  a  depcriare  Irom  tb«  ancient  provincnil 
charters,  with  regard  to  those  boundaries : 

That  one  would  vainlv  attempt  to  explain  why,  if  Mie  intention  wat  to  retain  the 
ancient  provincial  boundary,  Mitchell's  map,  published  in  1776,  and  consequently 
anterior  to  the  proclamation  of  1763,  and  to  the  Quebec  Act  of  1774,  was  preciaely  the 
one  used  in  the  negotiation  of  1763 : 

That  Great  Britain  proposed,  at  first,  the  River  Piscalaqua  as  the  Eaitera  boimdary 
of  the  United  States ;  ana  did  not  subsequently  agree  to  tne  pro|iosition  to  causa  tho 
boundary  of  Maine,  or  Massachusetts  Bav,  to  be  ascertained  at  a  later  period : 

That  the  Treaty  of  Ghent  stipulated  for  a  new  examination  on  the  spot,  which 
could  not  be  made  applicable  to  an  historical  or  administrative  uoundary : 

And  that,  therefore,  the  ancient  delimitation  of  th«  British  Province*,  does-  not, 
either,  afford  the  basis  of  a  dfecision : 

That  the  longitude  of  the  North-west  angle  of  Nova  Scotia,  which  ought  to  coin- 
cide with  that  of  tho  sourco  of  the  St.  Croix  River,  was  determined  only  by  the  decla- 
Iration  of  1793,  which  indicated  that  River: 

That  the  Treaty  of  friendship,  cemmeKe,  and  navigation  of  1794,  alludes  to  the 
doubt  which  had  arisen  with  respect  to  the  River  St.  Croix,  and  that  the  first  instruc- 
tions of  the  Congress  at  the  time  of  the  negotiations  which  resulted  iu  tha  Treaty  of 
1783,  locate  the  said  onele  at  the  source  of  the  River  St.  Johm  : 

That  the  latitude  of  that  angle  is  uiran  the  banks  of  the  St.  Lawrence,  acrordiiiR  to 
Mitchell's  map,  which  is  ackaor/ledged  to  have  regulated  the  combined  and  oflkial 
labors  of  the  negotiators  of  the  Treaty  of  1783;  whereas,  agreeably  to  the  delimitation 
of  the  government  uf  Quebec,  it  is  to  be  looked  for  at  the  niahlands  which  divide  the 
Rivers  that  empty  themselves  into  the  River  St.  Lawrence  from  those  which  fall  into- 
tho  sea. 

That  the  nature  of  the  ground  east  of  the  before  mentioned  angle  not  having  been 
indicated  by  the  treaty  of  1783,  no  argument  can  be  drawn  from  it  to  locate  that  angle 
at  one  place  in  preference  to<  another : 

That,  at  all  events,  if  it  were  deemed  proper  to  jilace  it  nearer  to  the  sovrce  of  the 
fiver  St.  Croix,  and  look  for  it,  at  Milrs  Hill,  for  instance,  it  would  be  so  much  the 
more  possible  that  the  boundary  of  New  Brunswick  drawn  thence  north-eastwardly 
would  give  to  that  Province  several  north  west  angles,  situated  farther  nordi  and 
east,  according  to  their  greater  remoteness  from  Mvn  HiH,  that  the  namber  of  degrees 
of  the  angle  referred  to  in  the  Treaty  has  not  been  mentioned: 

That,  consequently,  the  north-west  angle  of  Nova  Scotia,  here  alluded  to,  having 
been  tmknown  in  1783*,  and  the  Treaty  of  Ghent  having  again  declared  it  to  be  unas- 
certained, the  mention  of  that  historical  anp^le  in  the  treaty  of  1783  is  to  be  considered 
as  a  petition  of  principle  (petition  de  prmcipe)  affording  no  basis  for  a  decision, 
whereas,  if  considered  as  a  topographical  point,  having  reference  to  the  definition, 
viz;  "  that  angle  which  is  formed  by  a  line  drawn  due  north  from  the  source  of  the 
St.  Croix  River  to  the  highlands,"  it  forms  simply  the  extrenuty  of  the  line  "  along 
the  said  highlands,  which  divide  those  Rivers  that  empty  themselves  into  the  River 
St.  Lawrence  frmn  those  which  fall  into  the  Atlantic  (X-ean,"— an  extremity  which 
a  reference  to  the  north-west  angle  of  Nova  Scotia  does  not  contribute  to  ascertain, 
and  which  still  remaining,  itself,  to  be  found,  cannot  lead  to  the  discovery  of  the 
Uoe  which  it  is  to  terminate ; 
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Ijastlv,  tliat  the  arguments  dedoced  from  the  rights  of  sovereignty  aiereised  over 
«h«  Fief  of  Madawaska  and  over  the  Madawaska  settlement— even  admitting  that 
•nch  exercise  were  sufficiently  proved— cannot  decide  the  cjuestion.  for  the  reason 
(list  those  two  settlemrnts  only  embrace  •  portion  of  the  territory  inaispute,  and  that 
t^ie  high  interested  parties  have  acknowledged  the  country  lying  between  the  two  lines 
respectively  claimed  by  them,  as  constituting  a  subject  of  contestation,  and  that, 
ihorelbrc,  pnnscNsinn  ciinnot  l>e  considered  as  deronttng  from  the  rij^lit,  and  that  it 
the  ancient  dplimitatinii  of  the  provinces  be  set  asiiio,  wliich  in  adrlucud  in  supimrt  of 
Ui'!  line  claimed  at  tlt«  north  of  the  River  Saint  J<tbn,  and  esjiecially  that  wiiich  is 
m«nti()tie(l  in  tlio  Fro<'lainatiou  of  1763,  and  in  tho  Uacliec  Act  nf  I7;4,  no  argument 
can  he  admitted  in  Mipport  «*f  the  line  claiinod  at  the  south  of  the  lliver  St.  John, 
wliich  would  tend  to  iirove  thutsuch  part  vf  tho  territory  in  dispute  belongs  to  Canada 
or  to  New-Urunswick. 

ConniUerin/f,  ttiat  the  question  divested  of  the  ineonclnsive  arguments  drawn  from 
the  nature,  more  t  less  hilly  of  tho  ground,— from  the  ancient  delitnitalion  of  the  Pro- 
vincrs, — from  thfl  north-wrst  angle  of  Nova  Scotin,  and  from  the  actual  possessinii ,  re- 
solves itself,  In  the  end,  to  those :  which  is  the  line  drn wn  duo  north  from  the  nourcc  of 
the  llivorSt.  Croix,  and  which  is  the  ground,  no  matter  whether  hilly  and  elevated,  or 
not,  which  from  that  line  to  tho  north- weatemmost  head  of  Connecticut  River,  divides 
the  Rivers  that  empty  tl.  jmselves  into  tho  River  St.  liawvcnce  from  those  whicn  fall  in- 
to the  Atlantic  Ocean  ;  That  tho  high  interested  parties  ouly  agree  upon  the  fact  that  tb* 
boundary  sougtit  fonnuat  be  detennined  by  xucli  a  line,  and  by  such  a  {jraund ;  that 
thoy  farther  agree,  since  tho  declaration  of  179S,  as  to  the  answer  to  be  given  to  the 
first  question,  with  the  exception  of  the  latitude  at  which  the  line  drawn  due 
north  from  the  sonrce  of  the  St.  Croix  River  is  to  terminate;  that  the  said 
latitndo  coincides  with  the  extremity  of  the  ground  whieh  from  that  line  to  the  north- 
westernmost  source  of  Coniiocticut  Hivcr  divides  the  Rivers  which  empty  themselves 
into  the  River  St.  Lawrence  from  those  which  fall  into  the  Atlantic  Ocean;  and  that, 
thsrefore,  it  only  remains  to  ascertain  that  ground : 

TItat  on  entering  upon  this  operation,  it  is  discovoretl  on  the  one  hand : 

First,  that  if,  hy  adopting  the  line  claimed  at  the  north  of  tho  River  St.  John,  Great 
Britain  cannot  be  considered  as  obtaining  a  territory  of  less  value  than  if  she  had 
accepted,  in  1783,  the  river  St.  John  as  her  frontier,  taking  into  view  the  situation  of 
the  country  situated  between  the  Rivers  St.  John  and  St.  Croix  in  the  vicinity  of  th« 
sen,  and  in  the  possession  of  both  banks  of  the  River  St.  John  in  the  lower  part  of  its 
course,  said  equivalent  would,  nevertheless  be  dcstroved  by  the  interruption  of  the 
commuuicati«ii  between  Lower  Canada  and  New  Brunswick,  especially  between 
(Quebec  and  FVedericton ;  and  one  would  vainly  seek  to  discover  what  motives  could 
luive  determined  the  Court  of  London  to  consent  to  snch  an  interruption. 

That  if,  in  tho  second  place,  in  contit'distinction  to  the  Rivers  that  empty  them- 
selves into  the  Riv»  r  St.  Lawrence,  it  hint  been  proper,  agreeably  to  the  langiiHge  or- 
dinarily used  in  geography,  to  comprehcitd  the  Rivers  falling  into  the  Bay  of  Fundy 
and  Bay  des  Chaleurs  with  those  emptying  themselves  directly  into  the  Atlantic 
Ocean,  in  the  general  denominating  ef  Rivers  falling  into  the  Atlantic  Ocean,  it 
would  be  hazardous  to  includn  in  tho  species  belonging  to  th^tt  Hoss  tliti  rivers 
Saint  John  'nd  Restigoiiche,  which  the  ino  claimed  at  the  north 
John  divide  immediately  from  Rivers  -raptying  them'i«'lves  ii 
dawrenee,  not  with  other  Rivers  (ailing  r  '  trio  AtlaiUn;  Ocean, 
tn  apply  in  interpreting  the  delimitation  .lablisht-l  <>y  a  Irenty, 
must  nave  a  meaning,  to  two  exclusively  -  4al  msc  > ,  anJ  where  no 
of  the  genus  (genre)  a  general  expression  « huh  would  ascribe  to  t/iem  a  broader 
meaning,  or  which,  if  extended  to  the  Schoodic  lakes,  the  Penobscot  uud  the  K<>nne 
Itec,  which  empty  themselves  directly  into  the  Atlantic  (>•  pon,  wnuht  estahlnh  th 
principle  that  tne  Treaty  of  1783  meant  highlands  tbnt  divido  as  well  mediately  a» 
immediately,  the  Rivers  that  empty  themselves  into  the  River  St.  Lawrence  from 
those  which  fall  into  the  Atlantic  Ocean— a  principl*  equally  rca    /.ed  by  both  lines. 

Thirdly:  That  the  line  claimed  at  the  north  of  the  River  St.  JiKr  does  not  divide, 
eren  immediately,  th^  Rivers  that  empty  themselves  into  tho  Uiver  St.  I..iwrenc« 
from  the  Rivers  St.  John  nnd  Restigouche,  but  only  rivers  thnt  cm])ty  thenisc!  •  into 
the  St.  John  and  llesligoui-he,  with  tlio  exception  nf  the  last  part  ot"  »nid  line  near 
the  sources  of  the  River  St.  John,  and  that  hence  in  order  to  reach  the  Atlantic  <Vean, 
the  Rivers  divided  by  that  line  from  those  that  empty  themselves  into  the  Kivr  St. 
Lawrence,  each  need  two  intermediate  channels,  to  wit :  the  ones,  the  Hiver.St.  John  and 
the  Bay  of  Fundy,  and  the  others,  the  River  Rest'      rhc  and  the  Bay  of  C  lisleurs : 

And  on  the  other  hand,  that  it  cannot  be  suidvMii  •  ^vplained  how,  if  the  high 
contracting  parties  intended,  in  1783,  to  establsli  H  ,;  boi.ndnrj'  at  the  sonth  of  the 
River  St.  John,  that  river,  to  which  the  territory  n  i  .nute  is  in  a  great  measure  in- 
(ichted  for  iis  distinctive  character,  has  been  neu> ,    i  .  I  and  set  aside. 

That  the  verb  "  divide"  appears  to  require  the  contiguity  of  the  objects  to  be 
"divided.'' 
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That  the  taid  twundary  fenttt  at  it*  WMtam  eitremity,  only,  tho  inunediate  sepa- 
ration  between  the  XUver  Mettjannatta,  «iHi  the  north-vrettenuno.t  head  of  the  Pe- 
nobiGOt,  and  diviuaa,  mediately,  only  the  Rivtra  that  emp'.y  thenuewea  into  the  River 
St.  Lawrence  from  the  watent  of  the  Kennebec,  Penobscot,  and  Schoodio  Lakes ; 
while  the  beandary  claimed  at  the  north  of  the  RtTer  St.  John  diridee,  imnediately, 
the  waters  of  the  Rivers  Restiaouche  and  St.  John,  and  mediately,  the  Schoodie  lakes, 
and  the  waters  of  the  Rivers  Pendiscot  and  Kennebec,  from  the  Rivera  that  empty 
themselves  into  the  River  St.  Lawrenee,  to  wit:  the  rivers  Beaver, Metis,  Rimoiisky, 
Trois  Pistoles,  Green.  Da  Loup,  Kanu>!iraska,  Ouelk,  Brae  St.  NicholM,  Du  Sud, 
La  Famine  and  Chaooiere. 

That  setting  aside  the  Rivers  Restigouch*  and  St.  John,  for  the  reason  that  they 
could  not  be  considered  aa  fallbg  into  the  Atlantic  Ocean,  the  northern  line  would 
still  be  as  near  to  the  Schoodie  lakes,  and  to  the  waters  of  the  Penobscot  and  of  the 
Kennebec,  as  the  southern  line  woald  be  to  the  Rivers  Beaver,  Metis.  Rimousky  and 
othors,  that  empty  themselves  mto  the  River  St.  Lawrenee :  and  vovla^  as  well  as  the 
other,  form  a  mediato  separation  between  these  and  the  Rivers  ftlliagmlo  the  Atlan- 
tic Ocean. 

That  the  prior  intersectioa  of  the  southern  botmdarfb][  a  line  drawn  due  north  from 
the  source  of  the  Saint  Croix  could  only  secure  to  it  an  aoeeasary  advantage  over  the 
other,  in  case  both  the  (me  and  the  other  boundaury  should  combine,  in  the  saoie  de- 
gree, the  qualities  required  by  the  treaties ; 

And  the  &te  assigiied  by  that  of  1783  to  the  Connectieut,  and  even  to  the  St. 
Lawrence,  precludes  the  supposition  that  the  two  powers  could  have  intended  to  sur- 
render the  whole  course  of  eiudi  liver  fiom  ita  aounce  to  its  mouth,  to  the  share  of 
either  the  one  or  the  other : 

Comideiing,  That,  after  whet  preeedes,  the  arguments  adduced  on  either  side,  and 
the  documents  exhibited  in  support  of  them,  cannot  be  considered  as  suflkientiy  pre- 
ponderating to  detenoiae  a  preference  infrvor  of  one  of  the  two  lines  respectively 
claimed  by  the  high  interested  patties,  as  boundaries  of  their  poesesaioas  from  this 
source  of  the  River  St.  Croix  to  the  north-westernmost  hmul  of  Connecticut  River; 
and  that  the  nature  of  the  diflbreace  and  the  vague  and  not  sufficiently  determinate 
stipulations  of  tho  Treaty  of  1783,  do  not  permit  to  a4judae  either  of  those  lines  to 
one  of  the  said  parties,  without  wounding  the  principles  of  law  and  equity,  with  re- 
gard to  the  other : 

Conaidering,  That,  as  has  already  been  said,  the  questioQ  resolves  itself  into  a  se- 
lection to  be  made  of  a  ground  dividing  the  Rivers  that  empty  themselves  into  the  St. 
Lawrence  fiom  tho»d  that  fall  iuto  the  Atlantic  Ocean ;  tnat  the  high  interestsd  par- 
ties are  agreed  with  nj^ard  to  the  course  of  the  streams  delineated  by  cammoa  accord 
on  the  Map  A.  and  afiwrding  the  only  basis  of  a  decision. 

And  that  therefine,  the  circumstanees  upon  which  such  decision  depends  could  not 
be  further  elucidiMd  by  naeans  of  fresh  topi^;rai4iicai  investigation,  nor  by  the  pro- 
duction of  additional  documents : 

We  «r«  ofopmUm,  That  it  will  be  suitable  <il  conviendra)  to  adopt  as  the  boundary 
of  the  two  states  a  line  drawn  dur  north  from  the  source  of  the  River  St.  Croix  to  the 
point  where  it  intersects  the  middle  of  the  thalweg  (*)  of  the  River  St.  John,  thence 
the  middle  of  the  thaiwM;  of  that  River,  aaoending  it,  to  the  point  where  the  River 
St.  Francis  empties  itselT into  the  River  St.  John,  thence  the  middle  of  the  thalweg 
ef  the  River  St.  Famcis,  ascendins  it,  to  Uie  source  of  its  south-westernmost  branch, 
which  source  we  indiicate.  on  the  Map  A,  by  the  letter  X,  authenticated  by  the  signa- 
ture of  our  Minister  of  Foreign  AAus,  thence  a  line  drawn  due  west,  to  the  point 
where  it  unites  with  the  line  claimed  by  the  United  States  of  America  and  delineated 
on  the  Map  A,  thence  said  line  to  the  point  at  which  according  to  the  said  map,  it 
coincides  with  that  claimed  by  Great  Britain,  and  thence  the  Ime  traced  on  the  map 
by  the  two  powers,  to  the  north-westernmost  source  of  Connecticut  River: 

As  regards  the  second  point,  to  wit:  the  question,  which  uk  Uie  nofith-westemmost 
head  of  Connecticut  River : 

Omndermgy  That,  in  order  to  solve  this  question,  it  is  necessary  to  choose  between 
Connecticut-lake  River,  Perry's  Stream,  Inoian  Stream  and  Hall's  Stream : 

Connderinff,  That  according  to  the  usage  adopted  in  geography,  the  source  and  the 
bed  of  the  River  are  denoted  by  the  name  of  the  River  whicn  is-  attached  to  such 
source  and  to  such  bed,  and  by  their  greater  relative  importance  as  compared  to  that 
of  other  waters  communicating  with  said  river : 

Omrideringt  That  an  official  litter  of  1773  already  meotiop^  the  name  ef  Hall's 
Brook ;  and  that  in  an  official  letter,  ef  subsequent  date  in  the  same  year,  Hall's  Brook 
is  rcoresented  as  a  small  river  filling  into  the  Connecticut : 

That  the  River  in  which  Connecticut  Ijake  is  situated  appears  more  ccmsiderable 
than  either  Hall's,  Indian,  or  Psrry'b  Stream  t  that  Connecticut  Lake  and  the  two 

♦  Thalweg— a  German  compound  word— Thai,  valley,  and  Weg,  way.  It  mean* 
here  the  deepest  channel  of  the  river. 
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Lakes  sitoattxt  northward  of  it,  seem  to  ascribe  to  it  a  grcalrr  volume  of  water  than 
to  the  other  three  Rivers;  and  that  by  admittinR  it  to  be  the  bed  of  the  Connecticut, 
the  course  of  that  river  is  extended  farther  ihun  it  would  be  if  a  preference  were  given 
to  either  of  the  ether  three  Rivers : 

Lastly,  that  the  Map  A,  having  been  recognized  by  the  convention  of  1827,  as  indi- 
cating the  conrses  of  streuins,  the  authority  of  that  map  would  likewise  seem  to  ex- 
tend to  their  appellation,  since  in  case  of  dispute,  such  name  of  River,  or  Lake,  re- 
specting which  the  parties  \«ere  not  agreed,  uugbt  have  been  omitted ;  that  said  map 
mentions  Connerticnt  Lake,  4nd  that  the  name  of  Connecticut  Lake  implies  the  ap- 
plicability of  the  name  of  Connecticut  to  the  River  which  flows  through  the  said  lake : 
We  are  o/ opinion,  that  the  stream  situated  farthest  to  the  north-west,  among  those 
which  fall  into  the  northernmost  of  the  three  lakes,  the  last  of  which  bears  the  name 
of  Connecticut  Lake,  must  be  considered  as  tlie  nerth'-westernmost  head  of  Connec- 
ticut River : 

As  to  the  third  point,  to  wit :  the  qnestion  which  is  the  boundary  to  be  traced  from 
the  River  Connecticut,  along  the  parallel  of  the  45th  degree  of  north  latitude,  to  the 
River  Saint  Lawrence,  named  in  the  Treaties  Iroquois  or  Cataraguy : 

Contidering,  that  the  high  interested  parties  diner  in  opink>n  as  to  the  question— 
Whether  the  Treaties  require  a  fresh  survey  of  the  whole  line  of  bounc'ary  from  the 
River  Connecticut  to  the  River  St.  Lawrence,  named  in  the  Treaties;  Iroquois  or  Cata- 
raguy, or  simply  the  completion  of  the  ancient  provincial  surveys. 

Conridering:  That  the  fifth  article  of  the  Treaty  of  Ghent  of  1814  does  not  stipu- 
late thac  such  portion  of  the  boundaries  which  may  not  have  hitherto  been  surveyed, 
shall  be  surveyed ;  but  declar«s  that  the  boundaries  have  not  been ;  and  establishes 
that  they  shall  be  surveyed : 

That,  in  efi'ect,  such  survey  onght,  in  the  relations  between  the  two  powers,  to  be 
considered  as  not  having  been  made  from  the  Connecticut  to  the  River  St.  Lawrence, 
named  in  the  treaties  Iroquois  or  Cataraguy,  since  the  ancient  survey  was  found  to 
be  incorrect,  and  had  been  ordered,  not  by  a  conunon  accord  of  the  two  Powers,  but 
by  the  ancient  Provincial  authorities : 

That  in  determining  the  latitude  of  places,  it  is  customary  to  follow  the  principle  of 
the  observed  latitude. 

And  that  the  Government  of  the  United  States  of  America  has  erected  certain  for- 
tifications at  the  place  called  Rouse's  Point,  under  the  impression  that  the  ^ound 
formed  part  of  their  territory — an  impression  sufficiently  authorized  by  the  circum- 
stances that  the  line  iwd,  until  then,  been  reputed  to  correspond  with  the  45th  degree 
of  North  latitude; 

We  are  qf  opinion :  That  it  wiU  be  suitable  [il  conviendra]  to  proceed  to  fresh  ope- 
rations to  measure  the  observed  latitude,  in  order  to  mark  out  the  boundary  from  the 
River  Connecticut  along  the  pan^llel  of  the  45th  degree  of  North  latitude  to  the  River 

a.  ' ^  •    ■'-- ' "-' *-  -manner,  how* 

of  the  United 

shall  include 

said  fort  and  its  Kilomctricai  radius  [rayon  Kilometrique.] 

Thus  done  and  nven  under  our  Royal  Seal,  at  the  Hague,  this  tenth  day  of 
January,  in  the  year  of  our  Loan  one  thousand  eight  hundred  and  thirty  one, 


and  of  our  Reign,  the  eighteenth. 

The  Minister  of  Foreign  Afiairs,  1  .^ 

(Signed)  Vebbtolk  de  Soklbw. 


WILLIAM. 
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REPORT  OF  THE  TRIAL  OF         ;,^  ' 

Easter  Term*  Vi  v  ..>. 


JOHl¥  BAKER. 

Supreme  Court.    .    .   .   , 


DcniNo  tho  sitting  of  the  Court  on  Wednesday,  the  Attorney  General  [Robbbt  Pab- 
KEn,  Eequire,!  stated  to  the  Court,  that  ho  should  be  prepared  on  Thursday  morning 
to  uroceed  with  the  Trial  of  tho  Inaictment  wliich  had  ocea  found  against  John  Baker, 
AiMt  two  others ;  and  understood  tho  Defendant  was  in  attendance. 

On  Thursday,  immediately  allcr  tho  opening  of  iho  Court,  the  Attorney  General 
moved  for  Trial ;  and  as  the  Jury  was  called,  it  was  intimated  to  the  Defendant  Ba- 
k^r,  by  the  Court,  that  he  might  challenge  any  of  the  Jurors  io:  cause :  The  defendant 
declined  availing  himself  of  this  privilege,  «ud  tho  Jurors  wer*  sworn,  in  the  order 
they  appeared. 

The  Clerk  of  the  Crown  read  the  Indictment,  which  charged  the  defendants  John 
Baker,  James  Bacon,  and  Charles  Sludson ;  that  they  being  fictiously  and  seditiously 
disponed,  and  greatly  disaffected  to  the  Government  of  His  Majesty  within  this  Pro- 
vince ;  did,  at  the  Parish  of  Kent,  in  the  County  of  York,  conspire,  combine,  confe- 
derate, and  agree  together,  falsely,  maliciously,  and  seditiously,  to  molest  and  disturb 
the  peace  and  common  tranquillity  of  this  Province,  and  to  bnug  into  hatred  and  con- 
tempt the  King  and  his  Government,  and  to  create  false  opinions  and  suspicions  in 
His  Majesty's  Subjects,  of  and  concemin«;  the  King's  Government  and  Royal  Power 
and  Prerogative  within  the  same :  and  did  thereupon  then  and  there  erect  a  flag  staff, 
I  •  and  place  thereon  a  flag  as  the  standard  of  the  United  States,  and  did  declare  the 
"T'  1  place  to  be  the  territory  of  the  United  States,  and  did  also  afterwards  present  to  Hia 
Jtfajesty's  Subjects,  a  naper  writing,  and  requested  them  to  sign  it,  declaring  that  by 
such  papr  they  would  bmd  themselves  to  opixise  the  execution  of  the  laws  of  Great 
Britnm  m  that  part  of  the  said  Parish,  called  the  Madawaska  Settlement  :  and 
did  also  obstruct  the  passage  of  His  Majesty's  Mail,  declaring  that  the  British  Go- 
vernment had  no  right  to  send  its  mail  by  that  route ;  and  that  they  had  received 
orders  from  the  United  States  to  stop  the  conveyance  of  the  IVIail  through  the  same : 
and  did  also  aAcrwards  at  another  time,  hoist  the  flag  of  the  United  States  on  a  Staff 
there  erected  ;  declaring  that  they  had  actually  entered  into  a  written  agreement  to 
keep  the  same  flag  there,  and  notuing  but  a  stronger  force  should  take  it  down;  and 
tlint  they  had  bound  themselves  to  resist  by  force  the  execution  of  the  Laws  of  Great 
Britain ;  in  contem)tt  of  the  Kin^  and  his  Laws,  to  the  example  of  all  others  in  the 
like  case  offending,  and  against  the  Peace,  &c. 

The  Attorney  CJiiijrEaAi.,  in  his  opting  to  the  Jury,  stated,  that  though  this  was 
a  case  which  it  was  his  duty  as  the  Law  Officer  of  the  Crown  to  bring  before  them,  it 
bad  not  originated  with  him :  It  was  an  Indictment  which  had  been  laid  before  uie 
Grand  Jury  at  the  former  Term,  by  a  Gentleman'*'  who  then  held  the  high  office,  (the 
daties  of  which  he  was  at  the  present  discharging)  and  of  whose  services  and  eminent 
talents  the  Crown  and  Country  had  been  deprived  by  death  since  the  last  sitting  of 
this  Court :  It  had  been  in  the  ordinary  course  of  that  Gentleman'?  duty ;  and  the 
Grand  Jury  of  the  County  having  retun'ied  it  a  true  bill,  the  present  Defendant  John 
Baker  was  arraigned,  and  having  pleaded  Not  Guilty,  and  traversed  the  Indictment 
Tintil  the  present  Term,  had  now  appeared  to  talie  his  Trisl,  and  the  Jury  were  em- 
pannelled  to  try  the  issue  joined  on  that  Traverse.  The  Defendant  John  Baker  stood 
indicted,  together  with  James  Bacon  and  Charles  Studson,  for  having  conspired  and 
combined,  iactiously  and  seditiously  to  molest  and  disturb  the  Peace  and  common 
tranquillity  of  the  Province,  to  bring  into  hatred  and  contempt  the  King's  Government 
and  Laws,*  and  to  create  false  opinions  and  suspicions  of  and  concerning  His  Majesty's 

*THO>iAa  Wbtmobe,  Esquife. 


:  ::  i, 


■^^■>^2ii  auii.;. 


W'^ 


API>£ND1X. 


til. 


Aoyol  Power  and  Prerogative ;  and  in  pursuance  or  this  consuiracy  and  eomliinaiion, 
hod  committed  ceruin  specific  acts  wliich  are  set  forth  in  the  Indictment.  These  8r6 
called  in  the  language  ot  the  Lav^  overt  acls,  and  proof  of  them  or  any  of  them  might 
manifest  the  guilt  of  the  party.  That  though  those  acts  were  so  specifically  set  forth; 
thev  did  not  torm  the  main  point  of  offence.  The  chief  and  material  fact  wiiich  tliey 
had  to  try,  was  whether  the  Defcndaut  Baker  did  conspire  A'ith  Bacon  or  Stttdson , 
with  intent  to  subvert  the  Goven<n»eut  of  tiiis  Province,  and  to  excite  sedition  and 
disaffection  among  His  Majesty's  subjects  in  the  Ma<lawaska  Settlement  so  called  r 
and  if  ainr  one  of  the  overt  acts  were  proved,  it  would  be  suiHcinnt  lo  .sujjport  the 
charge,  iftbe  Jury  were,  from  the  circumstances  attending  it,  convinced  of  the  inten- 
tion of  the  Defendants.  The  offence,  as  laid,  amounted  only  to  a  Misdemeanor,  and 
was  therefore  punishable  no  far|hcr  than  by  a  fine  and  imprisonment ;  but  it  was  one 
of  a  very  serious  nature,  and  might  be  productive  of  the  most  grievous  consequences. 
It  struck  at  the  root  of  all  society ;  for  ir  individuals  could  be  permitted  to  unite  for  the 
purpose  of  subverting  the  Jurisdiction,  putting  down  the  Laws,  and  bringing  the  Go- 
vernment into  contempt,  without  being  liable  to  punishment :  and  could  be  justified  in 
so  doing,  because  thoy  took  on  themselves  to  deny  the  authority  of  the  Established 
Government ;  all  protection  for  life  and  property  was  taken  away.  The  inhabitants 
were  virtually  outlawed,  and  made  the  prey  of  every  marauder  who  came  with  supe- 
rior force  to  their  own.  Had  muider  or  any  of  the  highest  crimes  been  committed  by 
the  Defendants;  they  might  escape  with  impunity,  as  there  could  be  ualaw  by  wbieb 
they  could  be  tried,  no  tribunal  before  which  they  were  compelled  to  answer.  Thero 
could  be  no  redress  for  private  wrongs,  rto  remedy  for  agreements  broken,  no  recovery 
of  debts  contracted;  and  the  whole  land,  instead  of  being  inhabited  by  an  organized 
society,  living  luder  the  blesr>ngs  of  a  free  Constitution,  might  shortTy  be  overrun  by 
the  outCMta  of  other  countries ,  and  the  present  possessors  destroyed  or  driven  ou«. 
Such  would  be  the  efirctb  of  success  in  Conspiracies  like  the  present.  It  Was  not  for 
him  Cthe  Attorney  General)  to  anticipate  tlie  defence  which  might  be  set  iij)  on  the 
present  occasion :  bat  if  the  defendant  vtill  persisted  in  his  former  declaration,  he 
would  probably,  instead  of  disproving,  endeavour  to  justify  the  acts  which  he  had 
committed.  The  Defendant  was,  ho  believed,  a  native  of  the  United  States,  but  it  is 
a  well  known  rule  of  Law,  that  an  Alien  being  under  the  protection  of  a  Government, 
was  subject  to  its  Laws,  and  owed  a  local  and  tcnrporary  allegiance  so  long  a«  he 
might  continue  within  it.  He  (the  Attorney  General)  understood  the  present  Dcfen* 
dant  justified  bis  conduct  on  the  ground  of  ins  being  in  Uie  Territory  of  the  Uuiter 
8tates.  If  the  Defendant  could  make  this  appear,  it  might  aSbnl  hiui  a  good  dcfeni^e' 
or  if  he  eoukl  make  it  appear  that  he  camn  to  the  ^ladawaska  Settlement.,  witli  thi 
full  iutentioD  to  take  up  his  residence  on  the  territory  and  within  the  allegiance  of  thai 
Government,  and  had  settled,  with  the  full  conviction  and  belief  that  m  was  withif 
those  limits ;  altbouah  the  offence  would  not  be  thereby  purged  unless  it  were  foun 
to  be  the  case,  still  nis  criminality  would  be  much  lessened,  and  be  would  bemoi 
entitled  to  mitigation  in  a»y  punishment  which  the  Court  would  award  htm.  As  to 
the  proof  which  he  (the  Attorney  General)  should  bring  before  them  in  support  of  his 
charge;  he  thought  not  only  one,  but  all  the  overt  acts  would  be  proved,  and  the  cri- 
minal intention  of  the  party  most  clearly  established,  by  this  and  other  circumstances 
which  would  come  out  in  evidence.  The  pKice  where  the  oflence  is  charged  to  have 
been  committed  is  the  Madawaska  settlement,  so  called,  in  the  Parish  of  Kent,  in  the'. 
County  of  York ;  and  it  would  apncar  that  the  inhabitants  have  ever  since  the  first  i 
erection  of  the  Province  considered  themselves  British  subjects,  and  under  its  Go- 1 
vemment;  that  they  have  always  received  tlie  protection  and  been  amenable  to  the] 
proviaiona  of  the  laws  here  in  force ;  that  they  Have  been  enrolled  in  the  Militia,  have 
voted  at  Ejections,  and  were  therefore  represented  in  tlie  Provincial  Assembly ;  and, 
in  fact,  exercised  all  the  same  privileges  as  the  other  people  of  the  Province ;  that 
Pe»se  Officers  had  been  appointed  there,  Magistratei  issOed  their  Warrants,  and  tbe 
Processea  of  tbe  Courts  ot  Justice  had  been  served  throuehout  the  whole  Madawaska 
settlement,  in  the  same  manner  as  in  any  other  part  of  the  counti^',  until  lately,  with- 
out any  interference  or  obstruction  whatever.  It  would  be  proved  also,  that  this  very 
defendant  bad  considered  himself  living  in  this  Province ;  had  derived  protection  from 
^e  Laws ;  had  in  several  cases  himself  applied  to  Mr.  Justice  Morehouse  for  sum- 
aoDses  dgainst  persons  within  the  settlement,  from  whom  he  claimed  debtSj  and  was 
thereby  enabled  to  collect  them :  and  it  did  not  lie  with  him  to  deny  the  obligation  of 
that  law,  from  which  he  derivea  aid  and  protection.  He  not  only,  then,  cnioyed  the 
benefit  of  tbe  Institutions  which  he  was  endeavouring  to  destroy,  but  had  even  re- 
ceived firom  tlie  Revenue  of  the  Province,  a  bounty  %vnich  the  Legislature  have  be- 
stowed for  grain  raised  on  new  land  within  the  same ;  tbe  land  on  which  he  raised  it 
being  the  same  where  he  has  noAv  hoisted  the  flag  of  the  United  States,  and  set  at 
defiance  tbe  Laws  of  the  land.  It  was  no  Question  for  them  or  this  Court  to  deter- 
mine what  might  eventudly  he  the  fate  of  this  country;  no  decision  of  theirs  could 
alter  or  affect  the  question.  There  was  no  doubt  it  had  been  claimed  by  tlie  United 
States,  and  that  claim  resisted  by  Great  Britain ;  and  the  two  Governments  bad  agreed 
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upon  ft  moda  nf  gcttling  the  dispute.  This  depended  on  the  true  conetruotion  of  a 
Treaty  entered  into  lietween  Ureat  Britain  ana  the  United  Statea  \  hnt  it  would  be 
monAtreas  to  suppose  ihftt  apon  the  claim  being  made,  the  country  waa  to  be  with 
drawn  from  the  sovereisnty  of  the  British  Crown,  and  remain  without  the  protcrtion 
of  any  [,nw,  or  delivered  over  to  the  claimant  antil  the  right  was  ascertained.  Should 
it  be  decided  thnt  this  claim  shall  prevail,  there  was  no  donU  the  decision  would  ho 
met  by  Great  Britain  with  the  same  spirit  that  has  alwava  actuated  her  conduct,  in 
the  observance  of  Treaties  f  but  at  present  nothing  was  molded.  This  country  was 
onco  clearly  jnder  the  Government  of  the  Crown,  and  had  oontinned  so,  uninterrupt- 
edly, ever  since ;  rnd  af\er  the  oreotien  of  this  Province,  was  under  its  Oovemmtiit ; 
ana  there  was  no  act  whatever,  by  which  the  relative  state  of  the  parties  could  as  ytt 
be  altered  or  affected.  Indeed  it  was  necessary  far  the  interest  of  both  parties  tnat 
some  jurisdiction  should  be  exercised,  as  without  it  the  Territory  could  not  be  pre- 
aervcd.  A  decree  of  imaginary  importance  Had  been  given  to  this  case,  by  the  defen- 
dant's having  hecn  dignified  by  a  high  title  i»  which  he  had  no  pretension ;  and  set 
himself  up  as  the  Agent  of,  and  actiag  under  the  authority  of  a  foreign  Oafermnent ; 
which  was  not  the  fact :  whatever  he  and  ethers  might  have  done,  was  in  thair  indi- 
vidual capacities,  and  on  their  own  responsibility.  The  Attorney  General  then  stated 
to  the  Jury,  that  a  great  deal  had  been  said,  a  great  deal  written,  and  •  great  deal 

5 Tinted  on  the  present  business,  but  thia  could  nave  no  weight  whatever;  and  the 
ury  must  dismiss  it  altogether  from  their  minds.  It  was  the  great  principle  of  our 
Laws,  the  exercise  of  which  we  are  now  vindicating,  that  every  person  is  presumed 
innocent  until  proved  gm'lty;  and  this  praof  could  only  be  by  evidence  given  in  his 
presence  before  the  Jury  who  are  to  decide  on  his  case.  The  Jury  must,  tlmrefore, 
consider  nothing  whatever  hut  the  facts  which  might  be  proved  berore  them  this  day. 
If,  after  hearing  the  evidence,  they  could  not  in  their  conscience  say  whsther  they 
were  satisfied  of  the  guilt  of  the  defendant,  he  would  be  entitled  to  acquittal:  but  if 
the  oflTence,  as  allegedin  the  Indictment,  was  proved,  they  would  fearlessly  discbarge 
their  duty,  by  pronouncing  him  guilty.  The  Attorney  General  then  read  some  autho- 
rities on  the  general  nature  af  the  charge,  and  the  proof  necessary  to  support  it,  and 
proceeded  to  call  the  witnesses. 

\    George  Morehovae  was  llie  first  witness  sworn :  his  evidence  was  as  fbUows  :— 

U  am  a  Jdstice  of  the  Peace  for  the  County  of  York.    I  reside  in  the  Parish  of  Kent, 

im  the  River  St.  John,  about  30  miles  below  the  Grand  Falls.    The  Madawaska  set- 

Itlers  commence  a  few  miles  above  the  Fusils,  and  extend  up  40  or  50  miles.     I  have 

/been  settled  where  I  now  live  six  years ;  bat  my  acquaintance  with  the  Madawaska 

nettlement  commenced  in  1819. — At  thk  tune  the  inhabitants  were  principally  French. 

iThere  were  a  few  American  citizens.     I  cannot  say  whether  defendant  was  ther^ 

/then.    His  brother  Nathan  was.    I  do  nat  recollect  the  defendant's  being  there  until 

/  September,  1822.     He  and  the  other  Americans  had  formed  a  lumbering  establish- 

f  ment  at  the  head  of  the  Madawaska  settlement,  on  the  east  side  of  the  River  St.  John, 

1  by  Meriumpticook  stream.    That  part  of  the  oaantry  where  the  French  and  Americans 

I  were,  has  been  invariably  under  the  jurisdiction  and  Lairs  of  this  Province  since  I 

I  knew  it.     I  have  been  in  the  constant  habit,  as  a  Magistrate,  of  sending  my  Writs 

I  and  Warrants  there.     No  interruption  or  objection  was  made  to  the  service  of  thum 

[  until  last  Angflst.     Until  then  it  was  my  belief  that  all  the  inhabitants  there  consi- 

I  dered  themselves  under  the  jurisdiction  of,  and  subject  to  the  Laws  of  this  Province, 

I  both  American  citizens  and  French  settlerk.     When  I  sueak  of  last  August,  I  mean, 

>  V  that  this  -A'as  the  first  intimation  I  had  of  any  objection  being  made  to  the  exereise  of 

the  jurisdiction  of  this  ProTince  there.  Thnt  intimation  was  made  by  a  Report  or 
communication  from  Mr.  Rice,  that  John  Baker,  the  defendant,  had  been  guilty  of 
■seditious  practices.  I  forwarded  this  communication  to  the  Secretarj^  af  the  Province. 
A  few  days  after  that,  about  the '3d  of  August,  I  received  written  mstraetions  firom 
His  Majesty's  Attorney  General,  to  proceed  to  Madawaska  and  take  depositions; 
and  get  a  copy  of  the  written  paper  which  it  was  reported  the  defendant  had  handed 
about  for  signature.  I  proceeded  accordingly  to  Madawaska  on  the  7th  •(  August, 
•hd  arrived  a\  the  place  where  Baker's  hoass  is  situate,  and  went  into  the  bouse  oi 
James  Bacoa,  and  asked  him  to  let  me  see  the  paper  that  had  been  banded  about  for 
signature.  He  said  he  had  it  not.  I  then  requested  Bacon  to  go  with  me  to  Baker's 
to  look  for  the  paper.  He  declined  going.  I  then  went  towards  Baker's  house,  and 
anet  him  on  his  mill  dam.  The  miu  dam  is  made  aoroes  the  River  Meriampticook. 
I  stated  to  him  that  it  had  been  reported  to  Government,  that  he  and  other  American 
citizens  residing  there,  had  been  guilty  of  seditiems  pracuces ;  that  1  was  authorised 
to  make  inquiry.  I  told  him  it  was  reported  'dmt  be  had  drawn  up  aad  oirculiMd 
among  the  settlers,  a  paper,  the  purport  of  whkh  was,  that  tbey  were  Ametkan  Ci- 
tizens, nnd  had  bound  themselves  to  resist  the  execution  oftheLawa  of  Great  Britain. 
He  neither  admitted  or  denied  it,  but  said  that  he  bad  been  charged  with  an  attempt 
to  stop  the  Mail,  which  he  said  was  false.     I  requested  him  to  shew  me  the  paper 

>  whidi  had  been  handed  round  for  signature.     Re  said  he  believed  it  was  not  ui  bis 
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pjiieMtou.  Itu  Jiilito:  Jeuy  iha  existoiicaoritucliauaper.  Itaiaiil  \m  diil  unt  know 
whatbar  it  waa  in  his  posscvaion  or  not.  tie  thougbt  ijtu'laon  bad  it.  I  requested 
tiim  to  go  to  tha  house  and  search  his  papers,  perhaps  ha  might  find  it.  We  po- 
ceeded  together  towards  his  house.  Between  his  rcsideuca  uiid  the  mill  there  is  a 
new  hn use,  where  ten  or  twelve  Americans  were  assembled.  I  did  not  know  them 
to  be  Americans,  hut  supposed  them  to  bo  so.  They  wore  not  French  settlers.  Wheit 
we  got  there  Raker  took  two  or  three  aside  and  consulted  with  them  a  few  minutes. 
He  then  camo  back  and  said  to  me  "  Mr.  Morehouse,  I  have  conaulted  with  ;ha 
"  Committee,  and  we  have  determined  that  you  shall  not  see  this  paper.  We  have 
"  formerly  shewn  you  papers  in  similar  cases,  which  has  been  very  prejudicial  to  us." 
—I  observed  when  I  went  there,  a  fla^-stall' erected  on  the  point  oflaud  where  Raker 
lives.  The  point  is  formed  by  the  junction  of  the  Meriuinpticook  Uiver  with  th« 
Saint  John.  There  was  then  no  flag  on  it :  but  after  coming  out  of  Bacon's,  I  ob- 
served  a  flag  hoisted.  A  white  flag  with  nn  American  Eagle  and  :>cmi-circle  of  Stars 
red.  In  the  conversation  I  had  with  Bacon,  he  deprecated  Baker's  nractiees,  and 
Raid  he  would  not  desist  until  he  brought  the  Americans  there  into  trouLlo.  I  think 
the  persons  Baker  took  aside  to  consult  with,  were  Baitlett  and  Savngc.  After  I  re- 
ceived the  answer  before  mentioned,  I  pointed  to  the  Hag  and  asked  Uaker  what  that 
was?  He  aoid  "  the  Amarican  flag.  Mr.  Morehouse,  did  you  never  see  it  before? 
If  not,  you  can  see  it  now."  I  asked  him  who  placed  it  there.  Bacon  was  present 
at  the  time.  I  requested  him,  in  His  Majesty's  name,  to  pull  it  down.  He  said 
"  No,  I  will  not :  Wo  have  pinced  it  there,  and  we  ai  e  determined  we  will  support  it, 
"  and  nothing  but  a  superior  force  to  ourselves  shall  take  it  down.  We  aro  on  Ame- 
"  rican  Terrilnry ;  Great  Rritnin  has  no  jurisdiction  liere ;  What  we  are  doing  we  will 
"be  saprcirted  in ;  We  havo  a  right  to  be  protected,  an  I  will  bo  protected  in  what  we 
"  aro  d  jing,  by  our  Gtovernment."  He  did  not  produ'c  or  exhibit  any  autiiority.  I 
then  turned  to  Bacon  and  said,  "  Bacon,  you  have  heard  Baker's  declaration  ;  Do  you 
mean  to  support  him  in  it  ?"  He  said  "  Of  course  I  do."  I  then  leA  them  and  came 
away.  Baker,  about  the  first  of  February,  132.5,  applied  to  me,  as  a  Magistrate,  for 
summonses  a^inst  some  of  the  Madawa'ska  settlers,  to  collect  debts.  I  gave  him 
fiix  summonses  against  persons  all  livin:^  in  the  Madawaska  settlement.  The  return 
made  to  mc  was,  that  the  debts  were  ))aid  when  the  writs  were  served.  Baker  has 
a  considerable  improvement  and  raises  more  or  leas  grain  every  year.  In  the  year 
1S23,  I  was  at  the  place  whore  he  resides.  I  never  knew  of  his  cultivating  any  other 
place  in  the  Province.  I  understood  from  whot  passed,  that  Baker  and  Uacnn  both 
acknowledged  they  had  signed  the  paper.  They  spoke  of  having  bound  themselves 
by  a  written  agreement  to  resist  the  Laws  of  England. 

The  direct  examination  being  closed,  the  Defendant  was  informed  he  might  cross- 
question  the  witness.  He  declined  doing  so,  saying,  under  the  circumstances  in 
which  he  stood  there,  he  did  not  intend  asking  any  fjuestions.  The  Court  then  said 
he  must  consider  himself  on  his  Trial ;  and  if  he  did  not  choose  to  avail  himself  of 
the  right  which  every  defendant  had  of  cross-ernmining  the  witnesses,  it  was  his 
own  fault ;  Baker  then  said  he  fully  understood  this,  but  should  follow  the  course  he 
had  stated. 

To  questions  then  put  by  the  Court,  the  witness  stated  :— Tlie  Madawaska  settle- 
ment proper  terminates  at  the  Madawaska  River,  there  arc  a  few  miles  interval  with 
a  few  scattering  houses.  The  main  settlement  then  commences  about  nine  miles 
above  the  Madawaska,  and  extends  7  or  S  miles.  The  Meiiumpticook  is  about  13 
miles  above  the  Madawaska.  This  settlement  has  formerly  gone  by  the  name  of 
Chateaugay ;  latterly  it  has  been  called  St.  Emelie  by  the  French  settlers  in  the  set- 
tlement. I  mean  distinctly  that  the  upper  as  well  as  lower  settlement  has  been  sub- 
ject to  the  British  Laws.  It  is  at  the  head  of  the  settlement  the  Americans  reside. 
The  whole  settlement  has  gone  by  the  guncral  name  of  the  Madawaska  settlement 
throughout  the  country.  The  name  Chateaugay  caused  sone  differences  among  them- 
selves. The  Priest  changed  it  to  St.  Emclic.  There  has  been  no  distinction  in  the 
actual  exercise  of  jurisdiction  between  the  upper  and  lower  part  of  this  settlement. 
The  lower  bound  of  the  Parislj  of  Kent  is  13  miles  below  my  residence. 

Francia  Bice  sworn.  I  reside  in  the  Madawaska  settlement,  at  the  head  of  the 
first  part.  I  am  Adjutant  of  the  4th  Battalion  York  County  Militia.  The  Mada- 
waska settlers  are  enrolled  in  this  Battalion.  I  havo  been  in  the  Court  and  heard 
Mr.  Morehouse's  evidence.  I  made  a  Report  to  him  as  he  has  stated.  I  did  not 
know  the  facts  myself,  they  were  reported  to  mc.  I  accompanied  Mr.  Morehouse  ou 
his  visit  to  the  settlement  on  the  7th  of  August  last,  and  was  present  at  the  conversa- 
tions with  Baker  and  Bacon.  The  facts  all  took  piace  as  he  has  stated.  I  can  say 
nothing  more.  The  Madawaska  settlers  attend  and  turn  out  at  the  Militia  training 
pretty  regularly,  both  above  and  below  the  confluence  of  the  Madawaska. 

The  French  settlers  not  being  able  to  speak  English  distinctly,  the  witness  Francis 
Rico  had  previiiusly  been  sworn  as  Interpreter,  and  acted  as  tuch  tiiroughout  the 
Trial. 
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Alnrahatn  CSa>nb$rlain  twom.  I  lire  Id  tb«  upper  part  of  tht  Maifawatka  Mttlo 
I  (nent,  aboT*  th«  Madawaska  River.  Have  rasided  tnere  four  years  thii  lumnicr/ 
I  was  bom  at  tht  Bay  Cbaleur,  came  from  thence  to  the  Madawaska  four  years  ago, 
and  hare  always  lived  since  in  the  Madawaska  settlement.  Charles  Sludson  pre- 
sented me  a  paper  I  think  in  July  last.  I  don't  remember  seeing  Baker.  Bacon  and 
Amery,  and  some  other  Americans  were  present.  I  was  passmg  liy.  When  they 
handed  nie  the  paper,  I  asked  if  any  of  the  French  iiad  signc<l  it,  they  said  not  yet. 

The  witness  being  asked  as  to  the  contents  of  the  paper,  and  the  jpropriety  of  such 
evidence  being  ouestioned  by  the  Court,  the  Attorney  Qeneral  cited  the  case  of  Rex 
tt.  Hunt  and  others,  3  Barn  and  Aid.  566,  where  it  was  decided  in  a  trial  for  Con- 
•piracy,  that  secondary  evidence  of  the  contents  of  a  paper  which  was  in  the  defen- 
dant's possession,  was  admissible,  withont  produeing  the  original,  or  giving  notice 
to  produce  it ;  and  that  parol  evidence  of  inscriptions  and  devices  en  banners  aind  flags 
is  also  admissible; 

The  question  was  then  put,  but  the  witness  cosld  sar  nothing  as  to  the  contents, 
stating  that  it  was  read  to  him,  but  being  in  English  he  did  not  understand  it.  They 
asked  him  to  sign;  but  he  did  not  understand  for  what  reason.  He  wanted  to  know 
whether  anyofthe  French  had  signed  it.  This  took  place  on  the  point  of  land  near 
the  mill.  There  was  a  flag  hoisted  with  an  Eagle  and  Stars  on  it.  They  did  not 
aay  any  thing  about  having  signed  the  paper  theaoselves. 

Peter  Marque  sworn.  I  live  in  the  St.  EmeUe  settlement,  the  npper  one.  Amery, 
Bacon  and  Studson.  some  time  last  summer,  I  can't  sav  what  part  of  it,  tried  to  make 
me  sign  a  paper.  This  was  at  the  place  where  the  pole  standt.  I  never  understood 
the  purpose  tor  which  I  was  called  to  sign  the  paper.  I  worked  eleven  days  for  Ba- 
ker last  year  at  the  time  of  gettmg  hay. — They  toUi  me  Chamburlain  had  signed  the 
paper.    1  dont  remember  any  more. 

Peter  SUiste  sworn.  I  wm  employed  last  summer  to  cany  the  Mail  m>m  Madsh 
waska  to  Lake  Timiscouata.  As  I  was  taking  it  up  the  River,  polling  in  a  canoe,  I 
met  John  Baker  coming  down  the  River  on  a  raft.  Baker  asked  me  in  English  "  Do 
you  carry  the  Mail  1"  I  said.  Yes.  He  said  he  had  orders  from  America  not  to  let 
the  Mail  pass  that  way.  I  replied  that  I  had  no  orders  to  stop  there.  This  was  aU 
that  passed.    This  was  I  think  in  Jtriy. 

Joseph  Sau/oBon  sworn.  I  live  in  the  Madawaska,  half  a  mile  below  the  Green 
River.  The  Oreen  River  is  bel6w  the  Madawaska.  I  was  bom  at  Madawaska.  I 
bought  laud  from  Joseph  Sonci^  He  had  a  grant  from  the  Crovemment  of  this  "Pny 
vince.  I  bought  it  six  years  ago.  I  have  been  a  Constable  for  two  years  for  the 
Parish  of  Kent.  I  was  obstrxicted  in  my  duty  of  ConstalJe  W  &lier,  Bacon,  Bartlett, 
Savage,  Schorley,  and  Jones.  I  had  an  execution  from  Mr.  Mocebouse  against  James 
Bacon.  I  asked  Bacon  if  he  would  come,  he  said  he  would  not  leave  tde  place.  Bar 
ker  said,  it  is  of  no  uv>  for  you  to  go  there,  you  shall  not  have  the  man.  BacoJn  talfad 
about  settling  it.  Bakor  said  "  Bacon  you  must  not  settle  it  now,  you  must  seitle  it 
"  another  time.  I  will  not  allow  any  oflioer  to  go  up  there.-'  He  asked  me  if  I  had 
any  authority  to  go  there.  I  showeci  him  the  warrant.  He  said  if  it  came  from  the 
iStates  he  would  mind  it,  but  it  was  only  from  Mr.  Morehouse,  and  he  would  not 
miufl  it.  They  prevented  my  taking  Racon,  who  refused  to  go.  This  took  place 
near  Baker's  mill. 

EdiBard  Miller,  Esq.  sw6m.    I  am  High  Sheriff  of  the  County  of  York.    I  have 
I  been  so  since  1814.     I  have  been  ac(}uainted  with  the  Madawaska  settlement  sev'en 

! rears.  I  never  ceuld  make  any  division  in  the  settlement  between  the  upper  and 
ower.  When  I  first  knew  it,  it  extended  to  seven  miles  from  the  Falls.  Lately  it 
has  come  within  3  or  4  miles.  I  know  the  Meriiimpticook  River.  I  have  been  in 
the  habit  of  serving  writs  throua[hout  the  whole  of  the  settlement,  the  same  as  in  any 
other  part  of  my  bailiwick.  When  I  first  became  acqdainted  with  the  settlenii'ent,  I 
considered  the  inhabitants  as  nndef  the  jurisdiction  and  Government  of  this  Province, 
without  any  dispute  whatever.  The  distance  is  so  great  I  have  never  summoned  them 
to  attend  as  Jurors.  It  would  be  so  inconvenient  M  attend.  "I^e  inhabitants  serve 
in  Militia.    I  never  met  with  any  obstruction  in  the  discharge  of  my  dtity. 

Peter  JFVaser,  Esq.  sworn.  1  have  been  an  inhabitant  of  this  Ptofinte  since  1784. 
I  am  acquainted  with  the  Madawaska  settlement.  It  is  about  f  or  8  years  since  I 
was  first  there,  but  I  have  been  acquainted  with  the  aettlers  since  1787.  I  considered 
them  always  under  the  Gtovernment  of  the  Province.  The  first  settler  I  knew  was 
Captain  Duperre,  a  Captain  of  the  Militia  of  this  Province.  The  date  of  his  com- 
mission was  between  1787  and  1790'.  He  rasided  at  the  settlement.  I'he  settlers 
have  voted  at  Elections.  There  was  soine  diflSculty  at  first  in  their  doing  so,  on  ac- 
count of  the  oath  which  was  required  to  be  taken,  as  they  were  Catholics ;  but  when 
this  was  altered,  they  voted  without  difiiculty.    To  my  own  knowledge  they  voted  in 

11809,  and  ever  since.  I  considered  the  Madawaska  settlement  as  extending  from  the 
Great  Falls  to  ^e  Canada  line.  I  have  been  where  Baker  lives,  and  always  deemed 
the  part  above  Madawaska  River  as  in  the  Madawaska  settlement.  There  is  no  dis- 
tinction in  this  respect  between  what  is  above  and  below  that  river.    The  Madawaska 
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■tillers  are  enrolled  in  the  Militia  of  this  Province.  lu  Captain  Duperre's  live  there 
wore  two  Companies.  In  1834  they  were  formed  into  a  separate  Battaliou,  consisting 
iiftive  Companies.  I  am  the  Major  of  the  Battalion.  They  turn  out  very  regularly, 
1  never  heard  them  make  any  oljection  to  training. 

Henry  (J.  (Hopper  swoni.  I  am  Clerk  of  iho  Peace  and  Register  of  Deeds  for  the 
County.  1  was  appointed  Clerk  in  1823,  aud  Register  in  1820.  I  succeeded  my  fa- 
ther in  both  ofhces.  I  have  discharged  the  duties  since  1830,  having  acted  for  him 
het'ore  receiving  the  appointment  myself.  Parish  Officers  were  appointed  by  the  Ses- 
sions for  the  Parish  ol  Kent.  There  was  a  separate  list  for  tha  MadRwaska  District 
in  that  Parish.  I  have  been  as  far  up  the  river  as  ten  miles  aiiove  the  Grand  Falls. 
There  are  a  great  many  Deeds  registered  in  my  office,  of  Unds  in  Madawaska,  wher« 
the  parties  are  the  Madawaska  settlers ;  some  as  lung  since  as  25  or  30  years  back. 
As  Clerk  of  the  Peace,  I  received  tlie  mouev  given  as  bounty  for  grain  raised  on  new  land 
in  this  County.  In  May,  1825,  the  defendant  John  Baker  applied  to  me  for  the  bounty 
for  Grain  raised  by  him  on  new  land ;  he  received  the  bounty  from  ine.  The  paper 
now  produced  by  me,  is  the  document  under  which  he  became  entitled  to  it.  I  ob- 
served to  him  that  he  was  an  alien,  and  I  was  not  aware  whether  he  was  strictly 
entitled  to  it.  He  said  his  certifloate  had  passed  the  Sessions.  The  paper  I  now 
hold  is  t!ie  certificate,  and  the  only  one.  It  has  been  on  file  in  my  office  since.  Ths 
paper  was  here  put  ia,  and  read  by  the  Clerk  of  the  Crown,  and  is  as  follows : 

"  I.  Joha  Baker,  of  Kent,  do  swear,  that  ninety  Bushels  of  Wheat  were  really  and 
"  truly  raised  on  tke  land  occupied  by  me,  and  are  actually  of  the  Crop  of  the  year 
"  1893  [1822J  and  tliat  the  wood  was  cut  down,  burnt  or  cleared  olffrom  the  land  on 
"  which  the  same  was  raised,  within  two  years  previous  to  the  time  that  the  said 
"  crop  was  taken  ofi*;  and  that  they  were  of  the  first  and  only  cropof  Grain  raised  on 
"  laud  from  which  the  wood  was  so  cut  down,  burnt  or  clearsd  on  as  aforesaid. 

JOHN  BAKER." 
Sworn  boforo  me  at  Woodstock,  ad  July,  1823. 

'  - '  '■*  JOHN  BEDELL,  Justice  of  the  Peace. 

'  I  verily  belisve  tbe  Guts  above  stated  to  be  just  and  true." 

JOHN  BEDELI^,  J.  P. 

I  paid  him  by  a  check  on  Mr.  Needham— the  amount  was  £i  6s.  Sd.  This  is  tha 
order  I  gave  Mr.  Needham. 

Croat-examined  by  the  Defendant.— ViMc  you  got  the  receipt  I  gave  you  for  tha 
money?  The  witness  here'  produced  the  schedule  and  signature  to  it  by  Baker} 
and  said  this  is  the  only  reoeipt  he  gave  me,  except  the  one  given  to  Mr.  Needham. 

Mark  Needham  swam.  I  remember  the  circumstance  of  paying  this  order.  The 
words  *  received  payment,'  on  it  are  in  my  writing.  I  have  no  doubt  I  paid  it ;  but  hava 
not  now  any  recollection  of  the  defendant.  I  considered  it  paid,  and  charged  Mr. 
Clopper  with  it. 

George  J.  Dibblee  sworn.  I  am  acquainted  with  the  band  writing  of  the  defendant 
John  Baker.  I  have  seen  him  write.  The  signature  to  the  receipt  on  the  order  is  in 
his  hand  writing.    I  have  no  doubt  of  it. 

Simon  Abcar  or  Hibert  sworn.    I  live  two  miles  below  Madawaska  River.    Have 
lived  there  40  years  next  month.    I  moved  there  from  the  French  Village,  about  ten 
miles  above  Fredericton.      I  have  a  grant  of  my  land  from  this  Province.     It  is  the 
first  grant  in  the  Madawaska ;  and  was  made  about  two  or  three  years  after  I  moved   / 
up.    I  live  under  this  Crovernment,  and  have  always  lived  under  it.     All  the  Mada-  I 
waska  settlers  live  under  th«  same  Gevcrnment.    I  vote  at  Elections. — The  first  tima  i 
was  about  eight  years  ago.     Baker  came  last  year  to  my  house,  and  asked  me  what 
time  I  go  to  train  my  Company.      I  am  a  Captain  of  Militia.    He  said  there  is  not 
much  occasion  to  train  at  Madawaska.    I  enquired  the  reason.    He  said  nothing.    I 
told  him  I  would  go  next  Saturday;  he  must  oe  stronger  than  me  to  prevent  ine.      I 
know  where  Baker  lives.      He  came  five  or  six  yean  ago.     He  has  always  lived  at 
the  same  place.    Raised  grain  there.    I  believe  he  cultivated  no  where  else.     Baker 
said  "  I  had  better  not  train,"  but  did  not  ask  me  not  to  train. 

George  West  sworn.    I  know  the  defendant  Baker.    Have  known  him  since  1820, 
he  was  then  settled  at  the  Bay  Chaleur.    I  saw  him  next  at  the  Madawaska.    It  was 
when  Judge  Bliss  was  President.     I  believe  in  1824.     I  seized  three  hundred  Ion 
from  him.     I  was  then  a  seizing  officer.     He  said  he  wished  to  become  a  British 
subject,  as  he  had  been  here  the  necessary  time.     He  enquired  of  me  what  steps  it   i 
would  be  necessary  for  him  to  take.    I  told  him  as  far  as  my  information  went.   This  | 
was  ai  the  place  where  he  lives.    It  in  called  Baker's  Mill  Stream.     He  spoke  as  if  I 
he  eonsidei«d  himself  a  resident  within  this  Province,  and  wished  to  have  all  tbe  le-  | 
nity  shown  him  on  that  account.    It  was  shewn  him.    He  was  allowed  to  redeem  the  J 
logs  at  the  rate  of  2s.  6d.  per  thousand  feet,  counting  three  logs  to  a  thousand.    The  / 
logs  were  seized  as  cut  on  Crown  Lands  without  a  license.      I  have  seen  him  since. 
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Th«n  WM  a  Wurrant  uf  Survey  tout  to  m«,  lo  execuU  of  lliia  Inucl  wlier*  Baker  rt- 
•idti.  It  was  ID  tiainuel  Nevert'  name.  Baker  liiinkelf  nlteitdod  tha  cxocution 
or  the  warrant,  and  directed  tba  courtM  oftho  liiioa.  Tliu  privilu((a  waa  coiuidered 
Baker's,  but  taken  in  Nevcrs'  name,  as  Baker  was  not  a  BrilisiFi  subject.  1  thiuk 
this  was  about  two  years  ago 

The  evidcnco  on  the  part  of  the  prosecution  havint;  hero  closed  ;  the  defendAnt  was 
called  upon  for  Lis  defence.    He  addressed  the  Court  nnarly  as  follows  :— 

I  am  a  citizen  of  the  United  States,  nnd  owe  allcgmtipo  to  that  country.  I  havo 
lately  received  my  Deed  from  the  States  of  Maine  and  Massiachusetts.  I  hold  myself 
bound  to  their  Courts.  I  live  in  American  Territory,  and  hold  myself  only  liablo 
to  the  Courts  of  that  place,  being  the  County  of  Peaobscot  in  the  State  of 
Maine.  I  enter  ou  no  defence,  and  call  no  evidence.  I  do  decline  the  jurisdiction  ot 
this  Court. 

The  Defendant  alluded  to  a  letter  he  had  in  the  course  of  the  trial  handed  to  the 
Chief  Justice,  which  was  delivered  (n  him ;  and  he  was  informed,  be  might,  if  he 
chose,  read  it  as  part  of  his  defence,  but  he  declined  doing  so. 

The  Attorney  Qoneral  than  addressed  tho  Court  and  said;  that  as  he  had  in  his 
opening  stated  generally  the  nature  of  the  case  and  evidence ;  and  tho  Defendant  had 
not  made  any  defence :  he  did  not  think  it  necessary,  after  so  much  time  had  been 
taken  up,  and  the  evidence  so  fully  gone  into,  to  address  the  Jury ;  but  would  merely 
read  two  or  threo  authorities  (which  he  did  from  Starkie's  Evidence,  Comyn's  Digest, 
Blackstone's  Commentaries,  and  Archbold's  Crim.  Pleadings,)  and  then  leave  the 
case  in  tha  hands  of  the  Court. 

Mr.  Justice  Chipman  charged  the  Jury.  He  began  by  stating  tha  Indictment  and 
Plea,  the  general  nature  of  tlie  ofiencc,  and  the  proafs  requisite  to  support  the  charge. 
He  stated  that  the  body  of  the  otTcace  was  the  conspiracy,  the  combining  and  confe- 
derating together  with  the  intent  laid  in  the  Indictment.  In  the  present  case,  the  in- 
tent charged,  was  to  bring  into  contempt  the  King's  authority,  to  spread  false  opini- 
ons among  His  Majesty's  subjects  as  to  his  power  and  prerogative  over  them,  and,  in 
fact,  completely  to  unsettle  their  minds  as  to  their  allegiance  to  the  Government  under 
which  they  lived.  This  mind  and  intention  must  be  made  manifest  by  overt  acts.  It 
Avas  usual,  thouc:h  held  not  i  be  absolutely  necessary,  to  set  forth  overt  acts  in  tho 
Indictment,  but  if  from  the  facts  proved  in  evidence,  the  Jury  should  be  satisAed  that 
the  defendant  Baker,  now  on  trial,  did  combine  and  confederate  with  one  or  both  of 
the  other  defendants  named  in  the  Indictment,  with  the  intent  imputed  to  them,  that 
would  be  sufficient  to  make  up  the  offence.  As  the  essence  of  the  crime  was  the  com- 
bining, two  persons  at  tlie  least  must  be  engaged  in  it.  The  Judge  then  stated  that 
before  going  into  a  consideration  of  the  evidence,  he  would  dispose  of  the  ground  which 
the  defendant  had  set  up,  when  called  on  for  bis  defence ;  which  was  that  the  place 
where  the  acts  were  committed  was  in  the  Territory  of  the  United  States,  and  that  he, 
the  defendant,  was  not  amenable  to  the  Laws,  or  subject  to  the  jurisdiction  of  the 
Courts  of  this  Province.  The  Judge  then  stated  that  the  question  as  to  the  natioaal 
right  to  this  Territory,  now  well  known  (o  be  in  controversy,  is  one  which  the  Court 
is  utterly  incompetent  to  enter  into,  and  cun  have  nothing  to  do  with.  It  is  a  matter 
of  State  to  be  settled  between  the  two  Nations,  Great  Britain  and  the  United  States, 
to  be  dealt  with  by  the  Ctovemments  of  the  two  Countries,  and  not  by  this  Court. — 
This  Court  will  only  inauire  whether  the  place  in  question  is  actually  in  thepossessi- 
on,  and  under  the  jurisoiction  and  Laws  of  this  Province ;  and  if  so,  the  Court  will 
maintain  that  jurisdiction,  and  continue  the  exercise  and  protection  of  Uiose  Laws, 
until  some  Act  of  the  King's  Government  shall  effect  a  cnange.  There  can  be  no 
stronger  evidence  of  the  possession  of  country  than  the  free  and  uncontrolled  exer- 
cise of  a  jurisdiction  within  it ;  and  the  Court  is  bound  by  its  allegiance  to  the  Crown, 
and  its  duty  to  the  King's  subjects,  to  act  upon  this,  which  it  considers  as  the  ojly  princi- 
ple truly  applicable  to  the  case.  This  principle  has  already  been  acted  upon  in  this 
Province. 

The  learned  Judge  then  referred  to  the  case  of  the  sloop  Falmouth,  adjudged  in  the 
Court  of  Vice-Admiralty  of  this  Province  many  years  ago,  [  1806].  He  stated  this  to 
have  been  the  case  of  a  seizure  by  a  British  Officer,  of  an  American  vessellying  in  the 
waters  of  Passamaquoddy  Bay,  for  lading  her  cargo  withm  this  Province  ;  no  foreign 
vessel  at  that  time  oeing  admissible  into  the  ^lorts  of  these  Colonies.  The  Counsel 
for  the  prosecution  in  that  case  went  at  large  into  the  question  of  right  to  all  the  Is- 
lands in  that  Bay,  under  the  provisions  of  the  Treaty  of  1783 ;  and  contended  that  by 
virtue  of  the  Treaty,  all  these  Islands,  including  Moose,  Dudley,  and  Fnsderidi  Islands, 
then  in  the  actual  possession  of  the  United  States,  of  right  belonged  to  Great  Britain ; 
and  that  no  foreign  vessel  could  lawfully  lade  a  cargo  in  any  part  of  that  Bav.  But 
the  learned  Judge  of  that  Court  at  that  tlmp,  now  one  of  the  Judges  of  this'  Court, 
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(Mr.  Juitica  Botiford,)  in  pronuuncing  judgment,  wmiM  not  cntor  inlo  tlj«  qurttion  ol' 
riti'ht  to  th«  Iflandit.  which  h«  considertd  «  inattur  ol'  Stalo  for  the  two  Uuvernmenta  to 
decide  u|>on  ^  but  finding  the  three  lalandi  liefure  named  to  be  under  the  aiiual potAcii- 
lioii  and  juriidiction  of  tha  United  Siatei,  he  applied  the  principlu  of  the  law  of  i\a- 
tionH,  applicable  to  a  Water  Boundary  between  two  dificrent  Countiiest,  und  direeltd 
hit  attention  solely  to  the  point,— Whether  this  vessel  laded  her  carKo  ou  the  liritisli 
side  of  a  middle  line  drawn  between  these  Islands,  thus  in  the  postctdion  of  the  Uni- 
ted States,  and  the  British  Islands  opposite.  It  thus  appears  that  this  doctrino  of 
taking  the  actual  state  of  things  as  we  tiiid  them,  and  applying  the  law  accordingly, 
Ims  been  already  acted  upon  in  this  Pruvinco,  in  an  instance  where  it  was  favourable 
to  Citizens  of  toe  United  States  i  and  the  Court  has  no  hesitation  in  applying  tha 
same  doctrine,  which  it  considers  the  true  doctrine,  to  the  prcssnt  case.  It  is  to  b« 
observed,  that  the  defendant,  in  tha  present  case,  has  given  no  evidence  whatever  of 
(he  place  in  question  being  in  the  possession  or  under  the  jurisdiction  of  the  United 
States  ;  that  no  does  not  appear  to  be  in  any  respect  an  Agent  of  that  Oovernmont,  or 
acting  under  its  authority  ;  and  that  what  has  been  done  must  be  considered  as  being 
altogether  the  acts  of  unauthorised  individuals.  The  place  where  the  tranaaction  oc- 
curred, goes  by  the  general  name  of  the  Madawa&ka  settlement ;  nnd  if  this  settlement 
shall  appear  to  be,  m  point  of  fact,  under  the  jurisdiction  of  this  Province,  the  case 
must  receive  the  same  consideration,  and  the  conduct  of  the  defendant  be  viewed  in 
the  sama  light,  as  if  the  acts  complained  of  had  been  committed  in  any  other  part  of  tha 
IVuvincc,  one  hundred  miles  further  down  on  the  Hiver  Saint  John,  or  even  in  this 
town  of  Fradericton. 

The  learned  Judge  then  proceeded  to  read  over  the  whole  of  the  tcsti.'nony  from  bis 
notes,  commenting  upon  the  several  parts  of  it  as  he  went  on.  He  considered  the 
overt  acts  as  to  hoisting  the  Flag  of  the  United  States,  with  the  express  intention  of 
subverting  British  authority,  as  most  distinctly  and  fully  proved,  and  asked  what 
more  uneq^uivocal  indication  there  could  be.  of  an  intention  to  bring  the  King's  Go- 
vernment into  contempt,  and  of  unsettling  tne  administration  of  the  Laws  of  the  Pro- 
vince, than  the  erecting  of  a  foreign  Standard  with  this  declared  purpose.  With  re- 
tpect  to  the  transaction  with  the  Postman,  he  directed  the  Jury,  that  if  they  consider- 
ed the  acts  of  the  defendant  in  this  instance  to  have  proceeded  from  the  combination 
and  confederacy  to  subvert  the  King's  authority,  the  defendant  was  properly  charged 
with  them  under  this  Indic'ment ;  and  that  in  forming  their  judgment  of  this  and  all 
the  other  facts  detailed  in  evidence,  they  should  take  into  view  all  the  coincidences  of 
time,  of  place,  and  of  action,  in  determining  the  character  of  tha  several  transaetions^ 
With  respect  to  the  written  agreement  by  which  they  bound  themselves  to  resist  tha 
British  Laws,  he  thought  that  was  sufficiently  proved  with  regard  to  the  American  citi- 
zens ;  but  it  was  not  mnde  out  in  proof  that  this  was  the  same  paper  which  was  han- 
ded to  tha  French  settlers.  But  the  learned  Judge  said  that  he  could  not  admit  of 
any  distinction  in  this  respect  between  aliens  being  under  the  jurisdiction  and  protec- 
tion of  the  British  Lawa,  and  natural  born  subjecU.  The  former  owe  a  local  allegi- 
ance, and  what  would  be  a  breach  of  the  Laws  by  the  one,  would  be  equally  so  by  toe 
other. 

The  learned  Judge,  in  closing,  stated,  that  if  in  determining  the  present  case,  this 
Court  was  undertaking  to  enter  upon  a  question  of  a  conflict  of  rights  between  the  two  na  • 
tions,  it  might  be  disposed  to  approacli  it  with  a  degree  of  trepidation.  But  this  case  was 
altogether  anembarrassed  by  any  such  considerations.  It  presented  a  chain  of  evi- 
dence of  clear  possession  and  undisturbed  jurisdiction  on  tne  part  af  this  Province, 
from  the  period  of  its  first  erection  to  the  present  time  ;  a  space  of  more  than  forty 
^ears.  On*  of  the  oldest  inhabitants  in  the  Madawaska  settlement  had  proved  that 
lie  removed  thither  from  the  lower  part  of  this  Province,  forty  years  ago  ;  that  he  and 
all  the  settlers  there,  always  considered  themselves  as  living  under  this  Govemnent. 
It  is  ako  proved  that  these  inhabitants  have  received  grants  of  land  from  this  Oovera- 
inent ;  ana  have  from  the  beginning  been  enrolled  in  the  Militia  ;  that  they  have  voted 
at  Elections  for  the  County  of  York  ;  have  applied  to  ihe  Provincial  Courts  for  re- 
dress in  all  suits  at  Law  :  and  have  uniformly  exercised  all  the  privileges,  and  been 
subject  to  all  the  duties  of  other  inhabitants  of  the  Province  ;  excepting  onljr  that  tha 
Sheriff  states,  that  he  has  not  summoned  them  to  attend  on  Juries  at  Frodcricton,  by 
reason  of  their  great  distauoe  ;  but  he  expressly  declares  that  he  has  always  been  in 
the  habit  of  serring  writs  throughout  the  whole  of  that  settlement,  as  much  as  in  any 
othar  part  of  his  Jiailiwick.  It  appears  also,  that  the  defendant  Baker  considered  him* 
self  as  living  within  the  territory,  and  under  the  jurisdiction  of  this  Province;  that  he 
applied  to  Mr.  Morehouse,  the  provincial  Magistrate,  for  processes  to  recover  his  debt* 
from  iniiabitants  in  the  Madawaska  settlement ;  that  he  received  the  provincial  boun- 
ty for  grain  raised  on  new  land,  which  there  can  be  no  question  is  the  land  on  which 
he  now  resides  ;  and  this  on  his  own  affidavit,  slating  himself  to  be  John  Baker,  of  » 
the  Parish  of  Kent.  It  further  appears  that  he  attended  a  provincial  Surveyor  m  lay-  / 
ing  out  this  very  land,  for  which  a  warrant  of  survey,  under  the  authority  of  the  Pro-  / 
vince,  was  in  course  of  execution  ;  Ri\ing  directions  as  to  the  course  of  the  lines,  the 
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■  Itrent  being  iiileuilod  fur  the  beneAt  of  Raker,  although  it  mra  to  be  Uken  in  the  name 
lor  Nevtre,  a  Britiih  euhject.  Baker  himself  alto  had  nn  iniciliou  of  beinfi  naturalij. 
fed.andatoted  to  one  of  the  witneetes.  Mr.  George  VVcKt,  that  he  had  reeiued  the  no- 
f  ceetory  time,  and  wished  tn  know  what  other  steps  were  necessary  fur  the  purpose  i 
this  conversatiun  taking  place  on  the  spot  where  he  live*!,  at  th '  head  of  the  lUada- 
waska  nettlemciit,  and  at  a  time  when  loifs  cui  by  him  had  been  seiiati  as  being  cut 
on  crown  lands  without  license,  and  Bakor  claimed  to  be  dealt  favourably  with  by  rea- 
aon  of  his  rosidciiuo  within  the  Province,  and  his  intention  tu  become  naturalixed. — 
The  learned  Judge  also  stilted,  that  it  appeared  from  the  evidence,  that  there  was  no 
line  of  division  tn  be  drawn  between  nny  parts  of  that  whole  settlement,  as  to  the 
possession  and  exercise  of  jurisdiction  by  this  Province  t  that  he  could  not  imagine 
any  principle  upon  which  any  such  line  of  division  could  be  made  ;  that  one  of  the  wit- 
nesses spoke  flttliu  settlemeut  having,  when  heflrst  kiicwit,commenood  seven  miles 
above  the  (Sreat  Falls  ;  thut  it  bad  sinoo  oxtcrdod  downwards  to  within  two  or  throe 
miles  of  these  Falls.  It  had  also  been  gradually  extending];,  upwards,  and  all  the  in- 
habitants in  every  part  of  it  were  equally  under  tnc  jurisdiction  of  this  Province,  and 
entitled  to  the  benefit  and  protection  of  its  laws  :  and  if  they  were  to  be  tronsrerred 
from  this  jurisdiction  and  protection,  it  must  be  by  some  act  of  the  King's  Qovenunent, 
competent  for  that  (^rposc. 

The  learned  Judge  with  these  observations  la(^  the  rase  to  the  Jury,  directing  them 

to  consider  it  in  the  same  li^iit,  and  to  give  the  defisndaiit  the  benefit  of  the  same  con- 

,aiderations  that  they  would  in  the  case  uf  any  other  inhabitant  of  the  Proviiic*. 

The  Jury  then  retired  from  the  box  ;  and  after  about  an  hoiir'«  deliberation,  r 

«d  into  (Jourt  with  a  Verdict  of  GUILT V. 

The  Defendant  was  then  required  to  enter  into  recognizance  to  appear  on  Monday 
nest,  to  receive  the  Sentence  of  the  Court.  The  same  bail  was  accepted  as  before,  in 
th«  same  amount. 

The  Attorney  Oencml  stated  to  the  Court,  tbnt  ha  should  enter  n  noUe  proiequi  on 
the  ex-otticio  information  which  had  l)ecn  liled  against  the  defendant;  and  also  on  the 
Indictment  wh<ch  had  been  found  against  John  Baker  and  six  others,  fof  a  riot ;  so  far 
as  regarded  the  present  defendant. 

The  witnesses  were  informed  their  further  attendance  would  not  be  required. 

Mondny,  13th  May,  1838. 

The  Defendant,  JOHN  RAKER^  appearing  to  receive  Sentence,  the  ATToawaf 
GcMBBAi.  addressed  the  Court  as  follows  : 

May  it  please  Youb  Honors;  '     ' 

JoHM  Baker,  tin  defendant  at  the  bar,  having  been  indicted  and  found  guilty  of  a 
conspiracy  to  excite  sedition  and  disaffection  to  the  Government  of  this  Province, 
to  resist  tno  execution  of  the  Laws,  and  to  bring  into  contempt  the  Royal  Power  ana 
Prerogative  within  the  Territory  lying  near  the  Aladawaska  River,  under  the  actual 
Hovercignty  of  His  Majesty,  and  within  the  jurisdiction  of  this  Court ;  it  is  my  im- 
perative duty  to  move  that  judgment  may  be  passed  upon  him  for  this  onence. 

It  is  not  my  aim,  in  any  tlung  I  may  address  to  your  Honors,  to  call  for  any  severer 
punishment  than  the  Court  may  deem  absolutely  necessary.  Indeed  it  is  rather  with 
a  contrary  intention  I  have  now  risen.  That  the  defendant  should  be  punished  is  ne- 
cessary ;  his  offence  requires  it ;  he  may  also  be  taught  subjection  to  the  Laws  under 
which  be  himself  has  sought  and  found  protection  and  relief,  so  long  as  he  remains 
within  their  reach.  It  is  further  necessary,  that  the  others  of  whom  he  appears  leader, 
may  learn  from  this  example,  that  they  will  not  be  permitted,  with  impunity,  to  set 
themselves  in  array  against  the  Government ;  bat  more  than  all,  it  is  requisite  to  sa* 
tisfv  the  peaceable  and  honest  settlers  at  the  Madawaska  that  they  will  be  protected 
in  their  persons  and  properties,  so  long  as  His  Majesty  acknowledges  them  as  subjcvts 
resident  within  his  dominions. 

The  defendant  must  have  understanding  sufficient  to  see  what  consequences  will 
ineyitably  follow  from  acts  such  as  have  been  proved  against  him,  unless  checked  in 
time.  He  cannot,  indeed  I  think  no  person  of  whatever  country  be  may  be,  could  ea- 
tertain  a  doubt  of  the  propriety  of  the  verdict :  the  evidence  was  irresistible,  and  the 
full  consciousness  of  what  this  would  be,  has,  I  conceive,  influecced  the  defendant  in 
the  course  he  has  adopted :  he  denied  the  jurisdiction  of  the  Court  which  ho  knew  must 
convict  him. 

He  asserts,  however,  that  to  acknowledge  it,  would  be  contrary  to  the  allegiance  he 
owes  to  the  United  States,  and  the  Territory  where  the  acts  were  done,  to  be  within 
thejurisdiction  of  the  Courts  of  Maine. 

That  there  may  not  be  the  slightest  misapprehension  of  the  principles  on  which 
this  prosecution  is  conducted,  I  oistinctly  admit,  that  for  whatever  crime  he  mh.'  have 
eommitted  in  any  place  under  the  jorisdiction  and  s(-  d,  'gnty  of  the  United  States, 
the  defiindant  cannot  be  called  to  account  here  ;  not  'h(  "^b  it  were  a  persoaal  injur* 
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f«f  lh«  LighMl  nature  don*  to  a  Britiali  aubjact;  ujt  ibougli  ha  lilmiall  wera  a  Brilialt 
■ul)iect :  neilhar,  indaad,  hati  he  perpetrated  the  crime  here  and  eacapvd  thither, 
could  he  be  arreated  and  broijjiht  back  by  any  authority  of  thia  Province ;  when 
unce  within  the  lirnltN  ef  their  jurisdiction,  he  ia  aafu  frnm  all  power  but  theira.  If 
thr  actii  were  committed  out  of  thia  juriftriictioa,  it  ia  mnttnr  of  defence  on  tim  trial, 
uf  which  a  defondant  may  avail  himtelf  without  being  involved  in  any  difticidty  ae 
to  his  allcf^'ance.  Thia  qiieatioii  may  arise  in  every  country,  hut  evidence  aucii  a» 
WM  ffiven  in  thia  caae,  can  ni^vcr  be  msile  null  by  tnu  mere  protcatation  of  the  au- 
cuied.  I  did  not,  it  ia  true,  lay  before  this  Court  the  treaties  Initwoi^n  Great  Uritaiit 
and  the  United  States,  and  call  on  your  Uonora  to  mark  the  liouiidury  on  the  .iia|' ; 
this  is  not  the  tribunal  before  which  the  ]>artic8  have  roine  to  have  this  adjusted,  and 
by  whose  decision  thcjr  agrcod  to  bo  bound.  Hut  I  did  brini;  forword  many  wilnesse* 
of  uuexceptioiiable  cbarncter.  from  their  situations  most  co(,'ni/.aiit  of  the  farts,  w'"/ 

(roved  an  uninterrupted  cicluaive  exerciac  of  sovcrcijjnty  and  jurisdictiou  over  tim 
ladswaaka  settlement. 

The  United  Stataa  claim  the  territory,  but  it  haa  never  actually  been  withdrawn  from 
the  King's  dominion ;  the  claim  is  resisted  ;  each  government  aKsrrts  its  right,  and  each 
admits  the  possihilitV  of  a  decision  adverse  to  its  claim.  It  is  submitted  to  a  third 
Power !  who  certainly  will  not  be  influenced  by  unv  unauthorized  act  of  cither  party, 
in  determining  the  meaning  of  a  treaty,  nearly  half^n  century  old,  referring  to  the  na- 
tural features  of  the  country.  While  this  is  pending,  are  lioti-.  governments  to  eier- 
ciio  a  concurrent  jurisdiction  orer  the  territory  7  or  ia  there  to  be  none  7  or  is  it  to  b« 
that  of  the  United  States?  If  the  flrst  is  thr  correct  rule,  we  should  still  cluim  the 
right  to  punish  nflenccs,  particularly  such  as  were  calculated  to  oust  our  jurisdictiou 
8lto(^elh'*r:  but  the  idea  of  two  distinct  sovereignties,  one  Monarchical,  the  other  llo' 
publican  :  two  seta  of  laws,  one  administered  nt  I'redcricton,  the  other  at  Penobscot  t 
peaceably  binding  the  name  place  at  (lie  same  time,  is  too  preposterous  to  be  seriously 
maintained.  No  eitrilized  nations  can  allow  that  u  country  lying  between  them,  and 
claimed  by  both,  should  ho  without  rule  or  law ;  where  every  crime  might  be  comniit- 
ted  with  impunity ;  and  which  would  afford  a  sanctuary  for  ci  iiniiials  who  might  es- 
cape from  either;  for  no  legal  warrant  could  thee  nrrc&t  them.  To  admit  such  ■ 
nrinciple,  would  lie  at  once  to  say,  that  every  act  of  soverrigntyaiid  jurisdict^t>n  wliich 
(las  been  exercised  over  the  various  places  left  in  dinpute  by  the  Treaty  of  1783,  is 
unauthorised  and  void,  so  long  aa  tno  true  bounds  remain  <itidetincd.  I  have  said 
thus  much  on  thia  point,  because,  though  the  defendant  doca  not  rest  on  it,  ho  must 
I  conceive,  to  make  out  his  excuse,  be  driven  to  adopt  it;  fur  what  ))08sible  reason 
can  be  urged  for  now  transferring  tno  jurisdiction  to  the  State  of  Maino  7  Is  thera 
any  argument  in  support  of  her  claim,  which  will  not  with  at  lea«t  equal  force  main- 
tain that  of  Great  Britain  ?  Or  is  it  to  !ie  \eti  to  every  uccuscd  (lerson  to  select  the 
jorisdiction  he  likes  best :  at  one  tin.e  that  of  New-Brunswick,  another,  Maine  ?  His 
Honor  Mr.  Justic(\CHiPMAN  has  already  adverted  to  a  case  where  the  Courts  of  this 
Province  gave  to  American  citizens  the  benefit  of  this  doctrine  ;  but  have  not  the  Uni- 
ted States  practically  upheld  the  same. 

Before  the  triie  St.  Croix  was  ascertained,  there  was  a  large  territory  in  disputo, 
part  under  the  sovereignty  of  one  government,  and  part  undci  that  of  the  other ;  but 
Was  it  attempted  to  subvert  the  jurisdiction  of  this  Province  over  St.  Andrews  and  a 
large  part  of  Charlotte  County,  or  that  of  the  United  States  ovci  the  country  lying  to 
the  westward  of  the  Schudiac,  or  lictween  the  branches  of  that  river? 

The  defendant  perhaps  relies  on  his  character  of  an  American  citizen  Ibr  a  justifi- 
cation. 

If  I  could  for  a  moment  believe  he  was  actuated  by  any  conscientious  feeling  of 
patriotism;  that  his  natural  allegiance  warmed  his  breast  and  stirred  him  up  to  defy 
this  government ;  however  I  might  deprecate  his  acts,  I  might  in  aome  sort  respect 
his  motives:  but  the  whole  tenor  of  his  conduct  is  at  variance  with  such  fine  feelings. 
He  may  seek  shelter  under  the  cloak  of  patriotism,  but  the  sacred  name  of  country 
should  not  lie  polluted,  in  order  to  furnish  excuses  for  acts  and  actors  like  the  defen- 
dants in  this  Indictment;  particularly  the  one  now  here.  The  easy  tenure  of  the  land 
where  he  has  aeated  himself;  the  frae  range  through  the  forest  for  aupply  to  his  mill ; 
•scape  from  arrest  for  the  large  aama  he  owes  to  British  subjects ;  tne  popular  ap- 
plause he  may  hope  to  maintain  among  a  portion  of  his  countrymen,  will  I  think  b* 
round  the  moving  springs ;  or,  it  may  be  a  worse  motive ;  such  as  was  alluded  to  by 
one  of  his  09m  confederates ;  that  restless  spirit  which  actuates  unprincipled  mer  of 
desperate  fortunes  to  long  for  troublesome  times.  The  circumstance  of  his  being  an 
American  bom,  cannot  alter  the  case ;  as  he  intended  to  be,  and  considered  himself 
in  New  Brunswick ;  he  had  been  some  time  at  the  Bay  of  Chaleur ;  after  be  moved 
to  the  Madawaaka,  was  desirous  of  becoming  naturalizea  as  a  British  subject ;  inquired 
the  requisite  steps;  (and  it  could  be  proved,  if  one  of  the  witnesses  had  not  been  ab- 
sent from  the  Province,  was  ready  to  take  tne  most  serious  one ;)  he  claimed  and  en- 
joyed the  benefit  of  such  a  disposition ;  held  himself  under  our  lawH ;  applied  to  them 
for  the  reeovary  cf  bis  own  rignts ;  and,  in  short,  was  as  much  a  subject,  for  the  time, 


\     i 


i 


XVI. 


APPENDIX. 


ai  if  he  had  beeu  born  buJ  lived  in  this  place ;  swore  lo  the  land  as  part  of  Nuw^ 
Brunswick,  udet  cultivating  it  as  such ;  and  assisted  in  running  out  thu  lines  under  a 
warrant  of  surrey  from  His  Excellency  the  Lieutcuant  Governor,  in  order  that  a  grant 
might  pass,  which  though  not  in  his  name,  the  surveyor  says  would  have  been  for  his 
benefit:  If  tlien  the  jurisdiction  is  to  be  determined  by  the  national  character  of  the 
defendant's  possession  ;  are  not  the  acts  which  have  been  itroved  unequivocal  marks 
of  its  being  British  rather  than  American  1  He  sees  it  in  this  light  himself;  he  fixes 
a  time  for  changing  it;  hoists  the  American  flag;  and  he  and  His  confederates  pour 
out  their  libations  under  it ;  and  without  the  least  autkoritv  from  their  Government, 
utter  a  new  act  of  independence  for  Madawaska,  and  bind  themselves  to  give  defiunce 
to  Great  Britain,  declaring  they  should  be  supported  because  they  ought  to  be.  Is 
not  this  a  plain  confession  that  th?  British  Government  was  in  force,  and  some  act 
was  required  to  determine  it?  Can  the  United  States  allow  the  validitv  of  acts  like 
these,  or  will  they  upon  principle  suffer  the  c|uestion  of  sovereiiruty  ana  jurisdiction 
to  depend  on  the  banner  a  few  unauthorized  individuals  may  choose  to  display,  or  the 
document  they  may  choose  to  subseribc?  Another  person  may  buy  the  land  from  the 
defendant  to-morrow,  and  make  prcslomation  for  re-cstabhshing  the  British  laws 
under  the  ensign  of  England.  The  statements  of  the  witnesses  must  be  so  fully  in 
the  recollection  of  your  Honors,  that  it  will  not  be  necessary  for  me  to  repeat  them; 
there  never  was  perhai>s  a  more  wanton  and  unprovoked  outrage ;  or  a  conspiracy 
more  deliberately  planned  and  acted  on.  Whatever  consequencea  may  ensue,  I  feel 
fully  convinced,  and  were  it  with  my  In^t  breath  I  should  say  so,  that  it  was  necessary 
to  carry  on  this,  prosecution.  If  this  had  passed  without  notice,  the  defendants  would 
have  persisted,  and  ur^ed  to  the  Madawaska  settlers  the  timidity  or  imbecility  ot  this 
Government,  as  an  inducement  for  their  putting  themselves  under  the  protection  of  a 
state  more  ahls  or  willing  to  defend  them.  There  was  no  alternative  between  bringing 
this  man  to  trial,  and  yielding  up,  in  efTect,  the  sovereignty,  jurisdiction  and  posses- 
sion of  the  Madnwatka.  We  need  not  therefore  be  surprised  at  the  protest  against 
the  power  of  this  Court,  and  the  clamour  raised  in  his  behalf.  What  has  passed  I 
hope  will  prevent  a  recun-ence :  the  defendant  in  a  man  of  somo  years,  and  has  shewn 
a  sense  of  propriety  by  his  respectful  demeanour  towards  the  Court.  I  should  urge 
him  to  reflect  on  his  conduct.  I  ask  not  any  severe  punishment ;  the  defendant  has 
already  suffered  a  !oii^  iinprisonmcnl ;  and  has  come  some  distance  to  attend  the 
trial ;  he  was  discharged  also  from  a  civil  suit  under  the  confined  debtors  act ;  I  must 
therefore  suppose  him  unable  to  pay  a  very  large  fine.  I  have  already  used  the  dis- 
cretion vestca  in  me,  in  his  favour,  by  discontinuing  the  other  prosecutions  against 
him,  and  I  should  be  glad  to  show  him  that  the  cjcercisc  of  our  laws  is  characterised 
by  mildness  as  well  as  lirmaess.  . 

The  Defendant  being  asked  whether  lie  had  anything  to  say  in  mitigation,  addres- 
sed the  Court  lo  the  following  effect  :— 

That  having  been  brought  here  and  made  amenable  to  the  jurisdiction  of  this  Court, 
he  was  bound  to  submit :  he  had  nothing  particular  to  urge,  and  no  uffldavit  to  pro- 
duce ;  there  were  circumstances,  which  if  he  could  be  able  to  bring  forward,  might  be 
of  use,  but  as  he  was  not  prepared  with  all,  he  considered  it  not  worth  while  to  ad- 
duce any  proof;  he  submitted  himself  to  the  consideration  of  the  Court. 

His  Honor  Mr.  Justice  Bliss  then  proceeded  to  pass  sentence  to  the  following 
eflect  .— 

That  the  Defendant,  John  Baker,  had  been  indicted  by  the  Grand  Jury  of  the 
County  of  York,  for  a  seditious  conspiracy,  committed  by  him  and  others  within  the 
Jursdiction  of  this  Court ;  to  which  ne  had  pleaded  not  guilty;  alleging  at  the  same 
time,  that  he  did  not  consider  himself  air  cnanle  to  the  process  of  the  Court,  being  a 
citizen  of  the  United  States,  and  that  the  oflenee  charged  was  committed  in  their  ter- 
ritory ;  but  the  Court  could  not  admit  this  to  be  the  case,  it  appearing  clearly  that  the 
Madawaska  settlement,  where  the  offence  was  committed,  had  been  from  the  first 
erection  of  the  Province  hitherto,  under  our  laws  and  subject  to  our  jurisdiction;  and 
after  a  very  fair  and  lull  investigation  of  the  case,  he,  the  defendant,  had  lieen  convict- 
ed by  a  J;iry  of  the  country,  and  it  now  remained  ibr  the  Court  to  pass  their  sentence 
upon  him  for  this  offence :  in  doing  which  their  object  was  to  treat  him  with  that 
lenity  which,  so  far  as  was  consistent  with  the  ends  of  justice,  was  uniformly  extended 
to  his  Majesty's  subjects;  and  although  tha  Court  considered  the  crime ofwhich  the 
defendant  liad  been  found  guilty,  of  a  very  aggravated  nature,  they  have  had  regard 
to  his  pievious  long  impris  'mt\;  it;  aiul  their  object  being  to  secure  the  future  peace 
of  the  country,  and  not  tc  -ass  >•  vindictive  sentence  personally  against  himself,  they 
bad  awarded  the  punislime.it  accordingly ;  and  did  sentence  him  to  he  imprisoned  in 
the  common  gaol  of  the  County  of  York,  for  the  ft rm  of  two  calendar  months,  b»j.1  to 
pay  a  fine  of  x2S  to  the  King,  and  remain  commilted  until  the  fine  be  pf»id. 
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JFrom  th«  Frsdericton  Royal  Qazatt*,  October  Ifl,  1881.]"  ;  • 

REPORT 

Of  the  Trial  of  Barnabas  Hannawell,  Jessb  Whb£ljck; 
and  Davkil  Savaoc,  before  the  Supreme  Court  of  the 
Province  of  New-Brunswick,  at  Fredericton,  on  Saturday 
the  15th  October,  1831 ;  beine  in  Michaelmai  Term,  iil 
the  second  year  of  the  Reign  of  King  Willi  ai^  the  Fourth. 


SUPKEMB  COURTi 

mi€hm»tmnu  T«rmt  !M  WtHUimm  rw. 

On  Thiirsday  the  13th  October,  in  this  T«nR,  the  Or«nd  Jury  for  thct  Gwalj 
of  York  pnaented  •  Bill  of  Indictment  aninst  Barnabas  Hannaw^,  John  Baker, 
Walter  Powers,  Jesse  Wheelock.  Daniel  Savage,  Randal  Harford,  John  Harford, 
Nathaniel  Bartlett,  Augustin  Webster,  and  Amos  Mattocks,  as  follows. 


SUPiKEMfi  COURT. 

Of  Michatlmat  Term,  in  the  tecondyear  qf  the  Reign  of  King  Wiluau  the 

Fvurlk. 

York,  to-wit. 

1st.  The  Jurors  for  our  Lord  the  Kinjg,  upon  their  oath,  present,  that  Barnabas 
Hannawell,  lat )  of  the  Parish  of  Kent,  in  the  said  County  of  York,  labourer,  John 
Baker,  late  of  the  same  place,  labourer,  Walter  Powers,  late  of  the  same  place,  la- 
bourer, Jesse  Wheelock,  late  of  the  same  place,  labourer,  Daniel  Savage,  late  of  the 
same  place,  labourer,  Randal  Harford,  late  of  the  same  place,  labourer,  John  Harfordj 
late  of  *be  same  place,  labourer,  Nathaniel  Bartlett,  late  of  the  same  place,  labourer, 
Augustin .Webster,  late  of  the  same  place,  labourer,  and  Amos  Mattocks^  .late  ot  the 
same  place,  labourer,  being  pernicious  and  seditious  men,  and  greatly  djjHtlTected  to 
our  Lord  the  now  king  aqd  his  Government,  within  this  His  Majesty's  Province :  and 
also  of  unquiet  and  turbulent  dispositions,  and  devising. ,  practising,  and  falsely,  ua- 
lawfiiUy,  unjustly,  maliciously,  turbulently  and  seditiously  mtendUig  to  disturb,  nu^at; 
and  disquiet  the  peace  of  our  said  Lord  the  now  King,  and  the  public  tranquillity  of 
this  His  Majesty's  Province  of  ^ew-Brunswick ;  and,  as  much  as  in  them  lay,  to 
move^  stir  np.  and  pocure  sedition  within  the  same ;  and  to  subvert  Hii  ^oUtMa- 
jeaty^t  aythmtiy  within  the  s<xme,  and  to  $et  up  and  establish  a  Foreign  Power  and 
dominion  inpuue  thereof;  they  the  said  Barnabas  Haunawell,  John  Baker,  Walter 
Powers,  Jesse  Wheelock,  Daniel  Sayage,  Randal  Harford,  Jonn  Harford,  Nathaniel 
Bartlett,  Au^stin  Webster,  and  Amos  Mattpcks,  to  fulfil,  perfect,  and  bring  to  el^t, 
their  most  wicked,  detestable  and  seditious  intentions  aforesaid,  on  the  twentieth  day 
of  August,  in  the  second  year  of  the  reign  or  Hi^.MigestT  the  now  King,  W^illiam  the 
FouTtE,  by  the  Oracn  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland,. 
King,  Defender  of  the  Faith,  &c. ;  and  at  diwrs  other  day«  and.  times,  as  well  before 
as  alter,  with  force  and  arms,  &c.,  at  the  Parish  of  Kent,  in  the  sai<^  County  of  York,, 
unlawfully,  ui^ustly,  maliciously  and  seditiously  did  assemble,  meet,  conspire  and 
confederate  themselves  together,  and  with  divers  other  evil  disposed  subjects  of  our 
said  Lord  the  King,  to  the  Jurors  afore  aid  unknown,  and  with  the  same  did  treat  of 
and  concerning  the  executing,  jperfecting,  and  bringing  to  effect  their  wicked  and  se- 
ditious commssihgs,  imaginations,  and  purposes  aforesaid. 

2d.  And  the  Jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present  that  the 
said  J^urnabas' UuMiawell,  John  Baker,  Walter  Powers,  Jesse  Wheelock,  Daniel  Sa-i 
v»ge,  Randal  Harfoi^,  John  Harford,  Nathaniel  Bartlett,  Augustin  Webster,  and, 
Amos  Mattocks,  further  to  fulfil  and  bring  into  effect  their  most  wicked,  deustablt^ 
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and  Mditious  dcTicu,  prictictt  and  intenlioiit  aforesaid,  then  and  there,  lo-«Ht,  o» 
the  twentieth  day  of  Au^it  aforesaid,  in  the  second  year  of  the  reign  of  our  said 
Lord  the  now  King  aforesaid,  and  at  difsrs  other  days  and  times,  as  well  before  a« 
after,  at  the  Parish  aforesaid,  in  the  County  aforesaid,  with  force  and  arms,  4tc  ,  un- 
kiwfully,  maliciously,  and  seditiously,  did  consult,  counsel,  conspire,  and  confederate 
to  disturb  the  public  tranquillity  of  the  PtOTince,  then  and  there  under  the  pretended 
authority  of  a  certain  instrument  or  paper,  purporting,  as  they  declared,  to  be  an  act 
of  Uie  Legislature  ot  a  foreign  goTemment  called  the  State  ofMaine,  and  one  of  the 
United  States  of  America,  and  of  a  certain  other  instrument  or  paper,  in  writing,  pur- 
porting to  be,' as  they  declared,  a  warrant  under  the  band  and  seal  of  a  person  by 
the  name  of  William  D.  Williamson,  as  a  Justice  of  the  Peace  for  the  said  foreign 
goremment  of  the  said  State  of  Mjouq,  did  elect  and  choose  from  ounong  themselves 
the  said  Etemabas  Hannawell,  John  Baker,  Walter  Powers,  Jesse  Wheelock,  Daniel 
&ivage,  Randal  Harford,  John  Harford,  Nathaniel  Bnrtiett,  Augustin  Webster,  and 
Amos  Mattocks,  so  being  then  and  there  unk^nlly,  uqjustly,  maliciooslv  and  sedi- 
tiously assembled  together,  certaia  persoM  t«  be  and  act  as  officers  unoer  the  sriid 
foreign  sovernment,  and  to  execute  and  perform  the  duties  thereof  as  suchoffieera 
under  toe  said  foreign  government  of  the  said  State  J  Maine,  there  to-wit :  in  the 
said  Parish  of  Kent  in  the  said  Ceuatjr  of  Yorl^,  to-wit :  the  said  Barnabas  Hanna- 
well to  a  certain  omee  under  the  title  or  denomination  of  Moderator ;  the  said  Jesse 
Wheelock  to  a  certain  office  under  the  title  or  denomination  of  Town  Clerk ;  the  said 
Amos  Mattocks,  Daniel  Savage,  and  John  Harford  respectiviely,  to  offices  under  the 
title  and  denomination  of  Select  Men ;  and  the  said  Randal  Harford  and  Barnabas 
Hannawell,  respectively,  to  office  under  the  titlis  and  denomination  of  Constables ; 
and  did  then  nnd  there  unlawfully,  uajustly,  midiciously,  and  seditiously  administer 
•r  cause  to  be  administered  t*  the  said  Amos  Mattocks,  Daniel  Savage,  and  John 
Harford,  as  such  Select  Men,  a  certain  oath  of  office ;  which  same  oath  of  office  was 
then  and  there  by  the  said  Amos  Mattocks,  Daniel  Savage,  and  John  Harferd,  received 
and  taken. 

3d.  And  the  Jurors  aforesaid,  on  their  <uith  aforesaid,  do  fiirther  present  that  the 
said  Barnabas  Hannawell,  John  Baker,  Walter  Powers,  Jesse  Wheelock,  Daniel 
Savage,  Randal  Harford,  John  Karford,  Nathaniel  Bartlett,  Augustin  Websteis  and 
Amos  Mattocks,  further  to  fulfil  and  bring  into  efiect  their  most  wicked,  detestable 
and  seditious  devices,  practices  and  intentions  aforesaid,  then  and  there  tb-wit^  on  the 
twentieth  day  of  August  aforesaid,  in  the  second  year  of  the  Reign  of  our  said  Lord'' 
the  now  King,  and  at  divers  other  days  and  times,  as  well  before  as  after,  at  the  Pa- 
rish aforesaid,  in  the  County  aforesaid,  with  force  and  arms,  du;.,  unlawmlly,  inaU'> 
ciously  and  seditiously  did  consult,  counsel,  conspire  and  coniederate,  to  distarb  the 

fublic  tranquillity  of  the  Province,  and  then  and  there  giving  out  and  pretending  t«  act 
y  authority  of  a  foreign  government,  to-wit :  the  State  of  Maine,  one  of  the  United 
States  of  America,  and  of  one  WiUiam  D.  Williamson,  as  a  Justice  of  the  Peace  of 
and  for  the  said  foreign  ravemment,  did  elect  and  choose  from  among  themselves,  the 
said  Barnabas  Hannawdl,  John  Baker,  Walter  Powers,  Jesse  Wheelock,  Daniel  Sa^ 
vage,  Randal  Harford,  John  Harford,  Nathaniel  Butlett,  Augustin  Webster,  an4 
Amos  Mattocks,  so  being  then  and  there  unlawfolly,  unjnsdy,  malidoutly  and  sedi- 
tiously assembled  to(rether,  certain  persons  to  be  and  act  as  officers,  under  the  sakt 
foreign  government,  and  to  exercise  and  perform  the  doties  thereof  under  the  said 
foreign  government,  there,  to-wit:  in  the  said  Parish  of  Kent,  in  the  sakl  County  of 
York,  to-wit: — the  said  Barnabas  Hannawell,  to  be  a  certain  officer  onder  the  said 
foreign  government,  by  the  title  of  Moderator ;  the  said  Jesse  Wheelock  to  be  a  cer- 
tain officer  under  the  said  foreign  government,  by  the  title  of  Town  Clerk  s  the  said 
Amos  Mattocks,  Daniel  Savaoe,  and  John  Hufcnd,  respectively,  to  be  officers  under 
the  said  foreign  government,  by  the  title  of  Select-Men;  and  the  said  Randal  Harford 
and  Barnabas  Hannawell  to  be  officers  under  the  said  foreign  government,  by  the  title  of 
Constables ;  and  did  then  and  there  unlawfully,  unjusdy,  maliciously  and  seditiously 
administer  or  cause  to'be  administer«>d  to  the  said  Amos  Mattocks,  Daniel  Savage; 
and  John  Harford,  as  such  Select-Men,  an  oath  of  office,  which  same  oath  of  o^;e 
was  then  and  there  by  the  said  Amos  Mattock*j  Daniel  Savage,  and  John  Harford, 
received  and  taken. 

4th.  And  the  Juror^  aforesaid;  on  their  oath  aforesaid,  do  further  present,  that  the 
said  Bunabas  Hannawell,  John  Baker,  Waher  Powers,  Jesse  Wheelock,  Daniel  Sa- 
vage, Windal  Harford,  John  Harford,  Nathaniel  Bartlett,  AugUftin  Webster,  and 
Amps  Mattockd,  further  to  fulfil  and  bring  into  effirat  their  onst  wicked  and  seditious 
devicM,  i»acuces  nnd  intentions  aforesaid,  then  and  there,  to-wit,  on  the  twentieth 
day  of  August  aforesaid,  in  the  said  second  year  of  the  reign  of  our  said  Lord  the 
now  King,  and  at  divers  other  days  and  times,  as  well  before  as  after,  at  the  Parish 
aforesud,  in  the  County  aforesaid,  with  force  and  arms,  &c.,  unlawfolly,  maliciously 
and  seditiouslr  consult,  cmispire  and  confederate  to  make  disturbance,  aiid  did  tneito, 
innt§,  and  endeavour  to  penuade  and  induce  the  liege  subjects  ef  our  said  Lord  the 
Kuf  ,  then  and  there  being,  to  take  part  with  and  jom  them  the  said  Bwnabaa  Hu- 
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MirtU,  JohnBckcr.  Walttr  Powers.  JesMWhaelock,  Dani*]  Satnm,  Randal  Harford, 
Joha  Harford,  Nalnanial  Bartlttt,  AuKuatin  Webster,  and  Amos  Mattocka,  in  electing 
and  choosini^  certain  peraens  to  be  and  act  aa  certain  officers,  under  the  authority  (H* 
the  said  foreign  goTernment  of  the  State  of  Maine,  there  at  the  aaid  Pariah  of  Kent, 
in  the  aaid  County  of  York. 

6th.  And  the  Jurora  aforesaid,  on  their  oath  aforesaid,  do  further  present,  that  the 
said  Bamahaa  Hannawell,  John  Baker,  Walter  Powera,  Jeaae  Wheeloek,  Daniel  Sa» 
irage,  Randal  Harford.  John  Harford^  Nathaniel  Bartlett,  Auffustb  Webater,  and  Amos 
Mattocka,  iUrther  to  nilfll  and  bring  into  effect  their  most  wicicec  and  seditious  dcTicea, 
practices  and  inatructions  aforesaia,  then  and  there,  to-wit,  on  the  twentieth  day  of 
Auffuat  aforesaid,  in  the  aecond  rear  of  the  reign  of  our  said  Lord  the  now  King,  and 
on  direra  daya  and  timea  aa  well  before  aa  after,  at  the  Parish  afcrsaaid,  in  the  County 
aforeaaid,  with  force  and  arms,  &c..  did  unlawfully,  maliciously  and  seditiously  con- 
sult, conspire  and  confederate  to  make  disturbance,  and  didendearour  to  persuade  and 
induce  dirers  of  the  liege  subjects  of  our  sdd  fjord  the  now  King,  then  and  thtro 
beins,  to  depart  from  and  violate  the  allegiance  which  they  the  said  liege  subjects 
owea  to  our  said  Lord  the  King,  and  to  acknowledge  themselves  to  be  eitixens  and 
subjects  of  a  foreign  Govenunent,  to-wit :  the  Qovcrnmeat  efiM  State  of  Maine,  one 
of  the  United  States  of  America. 

Ath.  And  the  Jurors  aforesaid,  on  their  oath  aibtesald,  do  (tirther  present,  that  the 
said  Barnabas  Hannawell,  John  BaSccr,  Walter  Powers,  Jeaso  Wheeloek,  Daniel 
Savage,  Randal  Harford,  John  Harford,  Nathaniel  Bartlett,  Augustin  Webster,  and 
Amos  Mattocks,  further  to  fulfil  and  brine  into  enect  their  most  wicked  and  seditions 
devices,  practices  and  intentions  aforesaid,  then  and  there,  to>wit,  on  the  twentieth 
day  of  August  aforesaid,  in  the  said  second  year  of  the  Reign  of  our  said  Lord  the 
now  King,  and  at  divers  other  days  and  times,  as  well  tiefore  as  after,  at  the  Parish 
aforesaia[  in  the  County  aforesaid,  with  force  and  arms,  &«.,  unlawfully,  maliciously 
and  seditiously,  did  assemble,  meet,  conspire  and  confederate  themselves  together,  to 
molest  and  disturb  the  peace  and  common  trani}uillity  of  this  Province,  and  to  bring 
into  hatred  and  contempt  our  said  Lord  the  King  and  his  Government,  and  create 
folse  opinions  and  susmcions  in  the  minds  of  the  subjects  of  our  said  Lord  the  King« 
of  and  conoeminajthe  uevemment  of  our  said  Lord  the  King,  and  of  the  Royal  Power, 
Prerogative  and  SoveteigBty  of  our  said  Lord  the  King,  within  this  Province,  in  very 
great  contempt  to  our  said  Lord  the  King  and  to  His  Laws,  the  evil  example  of  all 
others  in  the  like  ease  offending,  andagamst  the  peaee  of  our  said  Lord  the  King,  Hit 

Ctiown  and  dignity.  

CHARLES  J.  PETERS,  Attorney  General. 

On  the  motioti  of  the  Attorney  General,  the  Defendants.  Barnabas  Hannawell^ 
5esse  Wheeloek,  and  Daniel  Savage,  who  had  been  arrested  and  were  then  in  con- 
finement in  the  Gaol  at  Fredericton,  for  want  of  Bui,  were  brought  into  Court,  ana 
arraigned  on  the  Indictment :  to  which  they  severally  pleaded  not  guilty,  and  said 
they  were  ready  for  their  trial.  The  expediency  of  entering  into  recognizance  to  ap- 
pear at  the  next  Term  and  traverse  the  Indictment,  being  stated  to  the  Defendants, 
they  retired  for  a  few  minutes  into  an  adjoining  room  to  consnH  together,  and  on 
their  return,  the  defendant  Barnabas  Hannawell  said,  that  aa  he  did  not  think  that  it 
Would  be  in  thur  power  to  procure  hail,  (hey  were  desirous  the  trial  should  proceed 
without  dela^.  Tlie  Court  thereupon  appointed  the  ensuing  Saturday  for  the  trial, 
at  the  Same  time  intimating  that  if  the  Defendants  were  desirous  to  have  the  trial  post- 
poned, it  would  be  quite  open  to  them  to  do  so  at  any  time  before  the  Jury  were  im- 
panneiled.  They  then  asked  what  security  would  be  required,  and  the  Court  deter- 
niaed  that  the  recognizance  should  be  themselves  in  £100  each,  and  two  sureties  i« 

Satafday*  15tli  Oetofeer*  199U 

PBESXNT. 

His  Honor  The  Ohiei*  Jostic», 

;:,  !  „    ^■.  7.V..-     Mr.  Justice  Buss, 

Mr.  Justice  BoTsroB*,  ^''f^ 

Mr.  Justice  Chipmam.  i^  •ijfeiji 

On  motion  of  the  Attorney  General,  the  said  Defendants,  fiamsbAfe  Han4a#e]L 
Jesse  Wheeloek,  and  Daniel  Savage,  were  brought  intt  Court  by  the  Sheriff— and 
being  asked  by  the  Court  whether  they  were  ready  for  their  trial,  replied  in  the  affir- 
mative. 

The  Attorney  General  said  that  the  DefendanU  being  iniUcted  for  a  misdeneanor 
only,  it  was  not  according  to  the  ordinary  practice  that  their  trials  should  take  place 
at  the  same  Term ;  and  that  for  many  reasons  he  thought  it  defeirable  that  the  pre- 
sent case  should  stand  over  until  the  next  Term ;  that  it  tiras  the  Wish  of  the  Crowm 
Officers  to  postpone  it)  but,  that  as  the  Dcfendanti  were  in  custody,  he  wAs 
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willing  to  comply  with  their  request  and  proceed  immediately  if  they  peraiated  in 
desirinsit. 

The  Defendanta  agaiu  said,  that  aa  they  did  not  think  they  could  procure  the  re- 
quiaite  aocurity,  they  wished  the  trial  to  proceed. 

The  Attorney  General  then  moved  for  trial,  and  intimated  to  the  Defendanta,  who 
conducted  their  own  defence  without  the  aid  of  CouumI,  that  they  might  challenge 
any  of  the  Jnrora  aa  they  were  called,  for  cauae. 

Donald  M'Leod,  one  of  the  Jurora  called,  waa  objected  to,  gnd  there)ippn  act  asidq. 

No  other  objection  was  made,  and  the  following  Jurors  were  called  and  aw;)ni  :— 

Qeorge  Nevers,  John  Russell,  Robert  Gowan,  '^ 

James  Tibbiu,  Holland  Esty,  William  J.  Esty, 

Jamea  Cameron,  Asa  Coy,  Thomas  Stawart, 

William  Miller,  Thoiraa  Gardiner,  John  Pvfton. 

The  Clerk  of  the  Crown  read  tbt  Irklictment  aad  stated  the  pleas  and  issues  joined 
thereon. 

Tha  Attobnct  OEwaaAL  opened  the  case  on  the  part  of  the  prosecutioa,  and  stat- 
ed briefly  and  generally  the  substance  of  the  indictment  and  nature  of  the  charge^  and 
the  CTidence  requisite  to  support  it,  that  the  main  allegation  waa  that  of  conspiring 
and  omfederating  together  to  subvert  His  Majesty's  Government  in  this  Province. 
The  defendanta  and  others,  in  pursuance  of  this  design,  had  been  guiltj  of  various 
acta  of  sedition,  particularly  detailed  in  the  indictment,  which  would  oe  tully  proved 
by  the  witnesses  ne  should  call.  This  was  an  ordinary  indictment  found  by  the  Grand 
^ury  I  he  should  not  anticipate  the  grounda  of  defence,  but  leave  the  defendanta  to 
show,  if  they  could,  any  suffieient  justification  for  their  conduct.  It  would  be  the 
duty  of  the  Jury  to  decide  on  the  facts  under  the  law,  which  would  be  atatcd  to  them 
by  the  Court. 

The  Attobnev  General  then  proceeded  to  call  the  witnesses. 

Leonard R.  Ctmnbes,  sworn  and  examined.— I  know  the  defendants;  have  known 
defendant  Wheelock  ten  or  twelve  years ;  have  seen  Hannawell  some  years  ago,  but 
had  no  particular  acquaintapce  with  him  till  I  went  to  Madawaska;  never  aaw  Sa- 
vage till  I  went  there.  Hannawell  liyes  iiear  John  Baker's  mill,  in  the  Madawaska 
fettlement;  Wheelock  Uvea  near  the  mouth  of  the  river  St.  Francis;  Savage  lives  on 
the  Fish  River,  which  is  a  large  stream  making  in'  fiom  the  west  side  of  the  main 
river;  I  reside  in  the  Madawaska  settlement,  on  the  east  side  of  the  river  St.  John, 
^ut  ii  miles  aboVe  th«  Giknd  Falls ;  have  lived  there  nearly  two  years,  and  am  a 
Captain  in  th<!  Militia  of  this  Province.  Having  heard  that  there  yras  a  notice  posted 
up  m  the  settlement  of  a  meeting  to  be  held  at  Captain  Peter  L^zotte's  on  the  20th 
August  last,  I  set  off  on  the  morning  of  that  day  to  go  there:  went  up  by  water,  and 
stopped  at  Fuman  Thibideau's  on  the  way,  where  I  saw  John  &ket,  Amqs  Mattocks, 
John  Harford,  and  Randal  Harford,  and  went  in  company  with  them  to  Captain 
Lizotte's.  The  three  defendants  were  there,  also  Walter  Powers  and  seyeral[  other 
perRons,  among  them  Mr.  Rice  and  Mr.  Beckvnth,  and  some  of  the  French  inhabi- 
tants. "The  intent  of  the  meeting,  as  I  understood,  and  as  was  declared  by  some  pf 
the  persons  present,  was  to  elect  town  officers  for  Madawaska,  under  an  act  of  the 
State  of  Maufl.  Captain  Lizotte  called  the  Frenchmen  out  of  t^e  door,  and  spoke  to 
them  in  French,  which  I  do  not  understand ;  on  his  return  I  heard  Walter  powera 
say,  let  us  go  into  the  field  and  see  what  we  can  do  there :  he  then  went  ciyt  to  a  cart 
which  stood  in  a  field  near  the  house,  and  the  defendants  and  the  other  Americans 
went  with  him ;  Mr.  Bice  and  I  also  went.  Walter  Powers  commenced  by  taking 
out  a  book ;  he  said  he  had  not  his  spectacles,  and  requested  one  of  the  others,  I  tbi< 
it  was  Webster^  to  read  the  corporation  act.  I  askci  Powers  by  what  authority  he 
was  going  to  read  that  act;  he  replied  under  the  authority  of  a  warrant  he  had :  I 
asked  him  to  shew  me  the  warrant ;  he  said  he  would  when  he  had  read  the  act ;  I 
replied,  that  he  should  not  r^ad  the  act  until  he  had  shewn  me  the  warrant ;  he  hesi- 
tated about  producing  it,  but  d^d  so  on  my  plecU^ng  ray  honor  to  return  it :  h.  then 
shewed  it  to  me,  and  1  read  it  and  handed  It  to  Mr.  Rice  to  look  at  it.  After  seeing 
the  contents  of  the  warrant;  I  told  PoWMs'  that  this  was  a  part  of  the  Province  <^ 
New  Brunswick,  and  that,  at  all  events,  the  British  law  was  in  force  there;  that  the 
laws  of  New  Brunswick  were  those  we  depended  on  for  our  rights  in  any  c^se ;  tt^t 
if  he  should  proceed,  I  should  take  the  earliest  opportunity  of  reporting  it,  and  have 
them  dealt  with  according  to  law ;  that  they  might  depend  upon  it  the  British  Go- 
vernment would  not  allow  such  acts  to  be  carried  on  in  that  part  of  the  country ;  that 
we  were  British  subjects,  and  could  not  allow  such  proceedings.  They  went  on  to 
vnd  the  act,  and  then  the  warrant ;  I  think  Webster  read  them ;  they  were  read  under 
Powers'  order.  They  then  proceeded  to  elect  a  Moderator ;  the  election  was  by  ballot, 
each  writing  on  a  piece  of  paprr,  folding  it  up,  and  throwing  it  into  a  hat ;  the  dcfonAut, 
Barnabas  Hannawell,  was  declared  by  Pbwers  to  be  chosen  Moderator,  and  then  took 
charge  of  the  meeting  in  that  capacity.    I  then  told  Hannawell  he  had  better  desist,  as 
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th«  British  Oovemtnent' would  proceed  against  liim ;  liis  reply  was,  I  am  willing  every 
man  should  bo  persuaded  in  his  own  mind :  he  then  said  he  was  elected  into  an  officu, 
■nd  his  Goramment  would  support  him  in  it.     They  next  elected  a  Town  Clerk, 
Select-men,  and  Constables :  John  Harford,  Daniel  Savage  aad  Amos  Mattocks  wera 
chosen  Select-men ;  Jesse  Wheelock,  town  clerk ;  Randal  Harford  and  Barnabas 
Hannawell,  constables.     Paul  Crock,  othervise  called  Paul  Cere,  one  of  the  French, 
was  the  first  chosen  a  Select-man ;  I  advised  him  not  to  act,  and  he  thereupon  declined. 
Romaine  Micheau,  another  Frenchman,  was  chosen  a  constable,  but  he  also,  by  my 
advice  declined.     They  then  proceeded  to  swear  in  the  Select-men.     The  same  per- 
lODS  being  appointed  Assessors,  I  cannot  say  wiiether  the  oath  was  as  a«sess6n~or  se- 
lectmen ;  the  oath  was  read  from  a  book,  or  a  paper  in  a  book ;  the  fomt  was,  holding 
up  their  right  bands  and  bowing  their  heads.    A  conversation  then  took  place  between 
John  Baker  and  myself,  in  thi  presence  of  the  party,  about  the  Oovemments ;  Bakei; 
laid  their  government  had  taken  a  stand  and  were  not  going  to  deviate  from  it ;  I  un- 
dersUiod  hft  iliieant  the  State  of  Maine.     Ho  expressly  denied  the  authority  of  the 
British  GoTemment,  and  said  they  considered  themselves  in  the  County  of  Penobscot, 
in  the  State  of  Maine,  one  of  the  United  States  of  America.    Baker  seemed  the  most 
zealous  of  the  whole ;  it  is  the  same  Baker  who  was  tried  here  before ;  be  was  the 
chief  spokesman,  but  refused  at  that  time  to  take  any  office;  the  other  Americans 
seemed  to  acquiesce,  but  said  little ;  Baker  and  Powers  were  the  warmest ;  the  de- 
fendant Hannawell  said  little  or  nothing  till  he  was  chosen  moderator ;  he  said  he 
would  tak4  no  part  till  he  was  put  into  office  that  would  indemnify  him.    About  half 
the  number  present  were  of  the  French  inhabitants ;  Baker  tried  hard  t«  persuade 
them  to  vote,  and  I  tried  hard  to  dissuade  them;  I  think  tt  wap  the  interference  of 
Mr.  Rice  and  myself  that  prevented  the  French  from  voting.   '  Peter  Lizotte's  houca 
it  on  the  western  side  of  the  river,  about  two  miles  below  the  chapel,'  and  about  3U 
niles  above  the  Great  Falls :  he  is  a  Captain  of  the  Militia  of  thisTiovinca :  I  have 
done  duty  with  him  .*  he  is  an  old  man,  to  appearance  upvrards  of  70.    Baker  lives  on 
a  point  of  land  called  Baker's  Point,  near  the  junction  of  another  river,  on  which  ha 
has  a  mill ;  he  is  on  the  east  side  of  the  River  St.  John. 

7%e  witneta  vaa  then  cross-examined  by  the  dtJendarU  IlannatDdl—He  was  asked 
what  Mr.  Maclauchlan,  the  British  Agent,  had  told  him  about  the  line.  [The  ques- 
tion was  objected  to  by  the  Attorney  General,  who  stated  that  he  intended  calling 
Mr.  Maclauchlan  as  a  witness,  and  the  defendants  would  have  an  opportunity  of  exa- 
mining him,  and  might,  if  they  pleased,  re-call  Mr.  Coombes  after  Mr.  Maclauchlan 
was  examined.]  To  other  questions  put  by  the  defendant,  the  witness  stated  that  ha 
never  knew  of  any  of  the  defendants  present  ever  meddling  or  interfering  with  the 
difficulties  existing  before  this ;  did  not  near  them  using  any  solicitations  to  tno  French, 
neither  did  they  interfere  with  his  protesting  against  the  meeting :  witness  said  ha 
did  i\ot  address  himself  to  them :  Walter  Powers  was  the  only  person  who  opposed 
his  making  a  protest ;  he  was  the  only  one  who  spoke  till  Hannawell  was  chosen 
moderator:  Hannawell  never  rpposed  witness  in  saying  what  he  liked  to  the  French 
or  jBnglish,  neither  did  the  othv  two  defendants';  never  knew  any  of  ^he  def^tndants 
resisting  the  execution  of  the  British  or  F^ovacial  laws,  except  in  this  instance. 

To  a  question  from  the  Court,  witness  said  he  did  not  read  the  act  till  after  the 
meeting  was  over :  to  one  put  by  a  Juror,  he  said  it  was  Hannawell  who  called  them 
to  come  forward  and  take  the  oath,  whicn  was  administered  by  Hannawell  or  Wh^- 
lock,  but  which  of  the  two  witness  cannot  say. 

Prancis  Rice,  Elsq.  sworn.— I  know  the  defendants ;  have  known  Savase  four  or 
five  years ;  Hannawell  better  than  three ;  Wheelock  about  three  years.— About  12th 
August,  received  information  from  Mr.  Obert  that  there  was  to  be  a  meeting  at  Cap- 
tain Lizotte's  house  on  the  aoth :  was  told  there  was  a  notice  posted  up  at  the  housa 
of  Baptist  Sonsse,  and  went  there  and  saw  it .  I  went  to  the  meeting  at  reter  Lizotte's 
en  thp  2Cth  4ugust :  the  defendants  were  all  there ;  also  Bartlett,  John  Baker,  John 
Harford,  Webster,  and  Mattocks ;  also  a  number  of  French,  about  half.  I  under- 
stood the  object  was  to  appoint  town  officers  for  Madawaska,  as  belonging  to  the 
State  of  Maine,  one  of  the  United  States  of  America.  Walter  Powers  declared  the 
object  of  the  meeting,  and  took  the  most  active  part.  Captain  Lizotte  asked  me,  in 
the  ji^resence  of  the  defendants,  whether  I  theught  there  could  be  any  harm  in  his  al- 
lowtne  the  town  meeting  to  be  held  in  his  house?  I  replied,  that  as  a  British  subject 
I  should  not  allow  it  in  my  house ;  but  that  he  was  master  there,  and  might  do  as  ha 
thonght  proper.  Captain  Lizotte  then  left  the  room,  and  I  concluded,  from  what  af- 
terwards took  place,  that  he  had  objected  to  the  meeting :  they  then  assembled  in  a 
field  near  the  house.  Capt.  Coombes,  who  was  present,  asked  Pawers  for  his  au- 
thority :  Powers  handed  bim  a  paper,  which  he  read  and  handed  to  me.  I  asked 
Powers  for  a  copy  of  the  warrant  so  shewn ;  he  said  he  did  not  know  what  right  I 
had  to  demand  a  copy :  I  told  him  I  would  keep  the  original  and  send  it  on :  he  than 
concluded  to  let  me  have  a  copy,  which  I  eot,  and  sent  to  Mr.  Maclauchlan.  I  am  % 
Justice  of  the 'Peace  for  the  County  of  York,  and  in  that  capacity  protested  against 
the  meeting  in  the  King's  name,  and  required  them  to  desist.    Finding  that  the  Ama-v 
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xicana  wera  tleleniiined  to  go  on,  I  IcA  lh«m  tod  w«nl  horn*.    Tb«  pUc«  wliera  thoy 

art  ia  ia  th«  I'aridh  nf  Kent,  in  the  Countr  of  York :  IJzotta  it  a  Captain  af  tbi 
ilitia  of  tiM  Pruviuco ;  I  am  a  Captain  and  Adjutant,  and  hare  acted  with  bim. 
John  Baker  is  the  same  who  was  tned  here  two  or  three  years  ago ;  be  now  lives  on 
4he  same  land  he  then  did.  Tlie  Americana  all  appeared  to  be  acting  iu  concert  with 
the  same  purpose.  The  Preach  settlers  attend  the  Militia  traioings,  and  turn  out  ai 
regularly  aa  the  other  inhabitants  of  the  Province. 

CroM-examincd  by  dfjendant  UannatoeU.--l  never  knew  of  any  of  the  defendants  t« 
interfere  with  me  as  a  roygistrate,  or  take  part  in  any  of  the  difficulties  which  occur- 
red previous  to  this  time;  hare  beard  you  say  you  were  in  opposition  to  Baker  and 
his  proceedings ;  this  was  before  the  last  meeting ;  I  never  bare  been  moleated  sines 
the  meetings,  never  kneir  or  heard  of  any  of  the  defendants  molesting  any  of  ths 
officera  or  magiatrates  of  the  Province  before  or  aince  the  mectinga. 

Ite-examined.—l  apeak  of  two  ineetinga;  there  waa  a  aecond  nneeting :  at  their 

Second  meetiuff,  Hannawell  reajated  me  aiul  bid  me  defiance,  I  think  at  thia  meeting 
iC  endeavoured  to  influence  the  French. 

Muihad  Tight  sworn.— I  know  the  defendants,  have  known  Wheelock  and  Savings 
three  or  four  years,  and  HanaawcU  two  or  three  years,  was  present  at  the  meeting 
spoken  of  by  Ajlr.  Rice— the  flr«t  meeting.  I  understood  the  object  of  the  meeting  was 
to  choese  Towii  Officers  under  the  Qoreroment  of  the  State  of  Maine  \  Powers  took 
the  lead  in  the  first  iosUnee,  ail  tbroe  defendants  were  present;  I  have  been  in  Court 
and  heard  the  evidence  of  the  pther  two  witnesses,  believe  what  they  have  stated  to 
be  correct,  can  say  nothing  in  addition. 

Qroai-txamined  by  dqfendant  IJannaweU.—l  did  not  bear  of  any  of  the  defenr 
dants  at  the  first  meetin?  endeavour  to  influeqce  the  French. 

Romaxne  Micheau  called,  but  not  speaking  English,  tlrancit  Rice  was  swora  as 
Interpreter,  the  witness  was  then  sworn  and  examined.  I  know  the  defendants,  have 
known  them  over  three  years,  I  have  lired  about  three  years  and  a  half  in  Mada- 
waska,  on  the  west  side  of  the  River,  near  Orucn  River  below  the  Chapel ;  a  paper 
was  posted  un  at  my  door  by  ;^ohn  Baker ;  a  paper  was  then  shown  to  the  witness 
which  he  stua  was  the  same  one  so  put  up ;  the  paper  was  then  read  and  ?nis  as 
follows : 

^^  By  a  Warrant  to  me  directed,  from  W.  D.  Williamson,  Esquire,  in  the  County 
fif  Penobscot,  and  State  of  Maine— This  is  to  notify  to  the  inhabitants  of  the  Town  of 
Aladawaska,  qualified  to  vote  in  Town  afiairs,  to  assemble  at  the  dwelling  house  of 
Mr.  Peter  Lizotte,  on  Saturday  20th  day  of  4wgust^  1^31,  at  oi^e  o'clock  in  the  aAer- 
noon,  to  act  on  the  IbUowing  articles,  viz. ;.,; ,,  >^  ^^^ ,{(;,, ;;„'.*; u*;l 

1.  To  choose  a  Moderator  of  said  meeting.  .       :':4-;   «     ^ 

To  choose  a  Clerk  ofsaid  Town.  ->  »'      •  •     :•  «      ^'-.V  s> 

To  choose  Select-Men. 

To  chooM  Coastajljlea  aod  other  Ofllcers. 

WALTER  POWERS. 

By  order  of  the  aaid  Justicea. 

I  attended  the  iqeeting  and  waa  choseti  Coast^dile,  but  declined  to  act. 

Edwafd  W.  Mitter,  Esq.  sworn.— I  am  High  Sheriff  of  the  County  of  York,  have 
heen  so  sinee  1814,  bare  lived  in  the  Province  over  40  years,  have  always  considered 
the  Madawaska  settlement  in  my  bailiwick,  have  constantly  executed  the  King's 
Process  there,  have  taken  the  votes  of  the  Inhabitants  there  at  Elections,  have  never 
met  with  any  resistance  or  obstruction  in  the  execution  of  my  duty  at  all  there,  T 
know  Capt.  Lizotte's  house,  hare  always  considered  it  in  the  Madawaska  settlement, 
and  within  my  bailiwick. 

The  Attobkct  Gxucbal  here  pat  in  an  Exemplification,  under  the  Great  Seal  of 
the  Province  of  Letters  PMent,  dated  1st  October,  1790,  granting  to  Joseph  Muzeroll  and 
48  others,  01  seTeral  Lots  in  the  district  of  Madawar^  n,  in  the  County  of  York,  being 
16,709  acres,  which  was  read.    In  this  Ghant  Lot  No.  36  is  granted  to  Pierre  Lizotte. 

Mm  Rabert$  sworn.— rtated  that  he  was  a  Clerk  in  the  Sarreyor  Generara  Ofilea 
of  this  Province,  in  the  drafting  departnwnt;  that  it  ^as  witbin  his  department  to 
have  charge  of  the  Papers,  he  (produced  a  Book  containing  the  original  record  of  tho 
plan  of  survev  of  the  Land  mentioned  in  the  Grant  to  Joseph  Mnzerell  and  others, 
which  he  said  came  from  amoMg  the  Reoords  in  the  ofllce.    The  plan  was  pnt  in. 

Pranda  Rke  recalled,  the  plan  exhibitad  to  him.  Peter  Lizotte  lives  on  the  Lot 
called  No.  15  granted  to  John  Martin,  his  boase  ia  within  the  limits  of  the  grant  to 
Muzeroll  and  others,  I  am  quite  sure  of  it,  Simon  Aubear,  Junr.  livaa  on  the  lot  whiob 
waa  granted  to  Pierre  Lixotte. 


■'■'■     2. 

!r.    3. 


\'r'i-:\m::iitt :\' .hdii  t^tii  «»i 


icrENDix. 


Ixiih 


of  the  defen- 


Ptter  Praur,  Esq.  avrorn.  I  hav*  lirad  in  th«  Provinrc  since  the  year  1784,  %aA 
am  tcquainted  with  the  Madawaska  settlement,  have  been  there  frequently,  have 
known  some  of  the  settlers  since  1787  or  1788,  have  always  considered  them  under  the 
OoTemment  of  this  Province.  I  am  Lieut.  Col  of  the  Militia  in  the  district  of  Ma- 
dawaska, and  a  Justice  of  the  Peace  for  the  County  of  York,  and  have  been  so  nearly 
M  years,  I  was  a  member  of  the  Assembly  for  the  County  from  1800  to  1837,  the  in- 
habirnnts  oi  Madawaska  have  voted  at  every  election  at  which  I  was  chosen,  there 
«ai  formerly  a  d  "Acuity  in  their  votingpn  account  of  theEUect6t's  oath,  as  they  were 
Catholics,  this  was  removed  by  the  Legislature,  they  have  done  Militia  duty  m  the, 
Nttlement,  Parish  Officers  have  been  appointed  there  by  the  Sessions  c6nstantly,  I 
have  known  Captain  Peter  Lizotto  since  179!>or  3,  he  was  a  half  brother  of  Captain 
Duperre,  the  founder  of  the  Settlement,  I  know  Captain  Litotte's  house,  have  oeen' 
(here,  he  has  lived  \i  or  16  years  where  he  now  lives  to  my  knowledge. 

Jamea  A.  Maelauchtan,  Esq.  sworn. — I  have  known  the  defendant  Hannawell  7  or 
8  years,  he  lived  at  the  Oromocto  when  I  first  knew  him.  have  known  the  other  twe' 
defendants  two  or  three  years,  was  not  ptesent  at  the  meetings ;  knows  nothing  of 
tbtm  except  froita  correspondence. 

Croat-examined  by  dq/endant  HannaOieU.—l  haVe  no  recollection  of  talking  to  the' 
Madavraska  settlers  and  telling  them  I  had  orders  not  to  interfere  if  the  Americans' 
confined  their  proceedings  to  one  side  of  the  rivef. 

Queflion  by  dejendant  Whedoek.—tM  you  not  tell  Captain  Coombes  that  you  b  \i. 
instructions  from  the  Chief  Justice  of  the  Province,  that  if  the  Americans  confined', 
their  proceedings  to  one  side  of  the  river,  not  to  interfere  with  them  7  '^■ 

The  witness  hesitated  to  answer' the  question,  ft  he  coiisidered  it  improperto  men- 
tion the  instructions  he  received  while  acting  as  an  officer  Of  tlie  Government,  hut  on' 
being  informed  that  the  ques:ion  Wtos  a  proper  one,  he  must  answer  it,  said  I  do  not 
recoflect  saying  this  to  Captain  Coombes,  what  I  did  say  was,  that  if  the  American 
qjvntoconfinea  their  proceedings  to  the  western  side  of  the  river  I  was  to  protest, 
and  I  did  protest ;  this  was  before  the  20th  August ;  by  the  American  agents  I  meant 
Messrb.  Dean  and  Kavanngh< 

He-examined.  I  saw  Messrs.  Dean  atid  KavfUlAgh,  t&ey  told  me  they  had  instnie- 
tioDs  to  take  an  account  of  the  inhabitantr,  Ate  property,  houses  and  other  local  infor- 
mation, but  that  they  had  no  authority  and  did  not  intend  to  use  any  compulsory  pro- 
ceedings, all  the  information  was  to  be  given  voluntarily,  I  told  them  if  they  came  on 
the  east  side  of  the  river,  I  should  take  other  steps,  meaning  thereby  I  should  pre- 
vent them  by  force,  I  conceive  thev  understood  it  in  that  sense  also ;  with  respect  to 
the  webt  side  I  protested  against  their  proceedings ;  this  waft  before  any  town  meeting. 
I  bad  no  allusion  to  any  such  meetings  when  I  spoke  of  protesting  only.  I  remainra' 
witli  Dean  and  Kavanagb  three  days. 

Henry  0.  Clopper,  Esquire,  swbiii.  I  am  Register  of  Deeds  and  Clerk  of  the  Peace 
for  the  County  of  York,  nave  been  so  several  years ;  there  have  been  parish  officers 
,  appointed  for  the  district  of  Madawaska,  as  being  in  the  Parish  of  Kent,  sometimes 
leparately  for  the  Madawaska.  sometimes  not,  there  are  a  great  many  deeds  registered 
in  the  Register's  Office,  of  lancis  in  the  Madawaska  settlement,  some  as  much  as  thirty 
or  thirty-five  years  back,  the  inhabitant's  .of  Madawaska'  have  constantly  applied  for  and' 
received  grain  bounty,  and  still  receive  it ;  John  Baker  received  it  for  the  year  1822. 

The  cause  was  here  closed  on  the  part  of  the  prosecutibn,  and  the  defendants  were 
informed  they  were  at  liberty  to  address  the  Court  or  Jury,  and  produce  evidence.       |, 

The  defendant  Wheelock,  addressed  a  few  words  to  the  Court,  the  purpert  of  which' 
was,  that  they  were  misled  by  the  acts  of  thd  two  officers,  meaning  Messrs.  Mae- 
lauchlan  and  Coombes,  and  concluded  they  were  not  diung  wrong  so  long  as  they  cou- 
fioed  themselves  to  the  west  side  of  the  river. 

The  defendants  then  recalled  (he  witness  Leonard  R.  Coombes— £xa7ntned  by  der'^ 
fendant  Hannawell.     I  had  a  conversation  with  Captain  Maclauchlan  at  the  time 
that  Messrs.  Dean  and  Kavanagh  came ;  he  was  at  my  house,  and  said  he  vxas  going, 
in  pursuit  of  Dean  and  Kavanagh ;  he  aftei\vards  told  iq«  that  he  said  to  these  agents; 
that.' so  long  as  they  confined  themselves  to  the  west  side  of  the  river  in  taking  their 
assessment  and  account  of  the  inhabitants,  and  the  like,  he  should  not  interfere  ~7itb' 
them,  further  than  to  protest  against  their  acts,  except  they  ezeicised  an  act  of  sove- 
reign^; I  remember  the  defendant  Hannawell  asking  mt  what  conversation  Deaa' ^ 
and  Kavanagh  had]  with  Mr.  Maclauchlan;  also  tuat  I  told  the  said  defendant  <,^ - 
that  Mr.  Madauchlan  had  said  to  me  that  be  had  called  at  the  Chief  Justice's  on  his  <; 
way  up,  and  that  the  Chief  Justice  had  recommended  him,  that  as  the  matter  was  sir'^ 
near  a  settlement,*  not  to  interfere  with  them  if  they  confined  thtmselves  to  the  west 
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*  This  was  very  soon  after  the  promulgation  of  the  decision  of  the  King  of  the  Ne- 
therlands. 
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■ida  of  the  ri*«r,  anlMi  th«y  «xtreiied  my  act  of  sovertiguty,  and  that  it  wit  btdef 
tb  take  no  rash  atapi.  I  luaatioaed  tiiis  to  tlw  dvfeodatits  itevagt  aai  Wbaalook, 
btfora  thaflNt  town  meeting. 

The  daAudanU  tliea  put  in  evidence  a  boek  as  containing  the  act  of  the  State  of 
MaiM.  #hi0h  waa  read  at  the  flrat  town  meeting,  and  the  original  warrant  which  had 
tieen  alao  Mad ;  no  objection  being  iriade  to  their  admieaion,  the  act  and  the  warrant 
Were  read,  and  are  aa  follows : 

CHAPTBll  151. 

▲n  Act  to  inoorporate  the  Town  of  Madawaska,  and  for  other  parpoaee. 

J^^troved  MarA  IStk,  l%3l. 

Sec.  I.  Be  it  enacted  by  the  Senate  and  Hottae  of  RepraaentatiTea,  in  Legialatars 
assembl«d,  That  the  Territory  known  and  oalled  by  the  name  «f  Maoawaaka,  ia  the 
Counties  of  Madawaska  and  Peiiobaoot,  boutided  as  follows ;— •Beginning  on  the  boun- 
dary line  between  this  Slate  and  th«  Prorinee  of  Netir  Brunawiek,  at  the  north  eaat  corner 
of  the  township  E.  on  Oreenrleaf 's  map,  tbbnce  to  and  aooth  of  the  river  St.  John ; 
thence  west  by  the  north  line  of  Township  F.  and  township  K.  to  the  eaat  line  of 
township  nuinbered  sixteen,  iit  the  then  nose  ot  townshipa,  west  of  the  eaat  line  of 
the  Sut«;  tfaeitee  north  by  the  eaat  line  of  the  acid  Township  numbered  aiztaea,  to 
the  porth  east  corner  thereof;  thence  west  by  the  north  link  of  Townahjkpa  numbered 
siitefo  in  the  third,  fourth,  flllh,  aixth  and  seveath  ranges,  west  of  the  eaat  line  cf  the 
State,  thence  continuing  the  same  conrse  until  it  intersects  the  River  St.  Jdm;  thence 
north  until  the  line  of  it  intersects  the  River  Saint  Francis ;  thence  by  tha  eentre  of 
said  river  to  the  Grand  Portage,  to  the  Ime  of  Cjanade  and  thia  SUte  t  '.\Mac»M,  the 
line  of  Canada  aa  oatabliehed  by  the  Proclamation  of  aeventeen  hundr^  ^ma  auiy- 
three,  by  the  Commissions  to  Oovenu-m  Murray,  Carleton,  and  Haldimand,  from 
aeventeen  hundred  and  sixty-three  to  seventeen  huMred  and  eighty -aix.  the  act  of  the 
British  P^ljans^nt  of  seventeen  hundred  and  aeveoty-fonr,  and  oy  the  TrMty  of  Peace 
in  aeventeen  hiiodred  and  ei§dity-three,  to  the  north-west  angle  of  Nova  SeoUa,  now 
the  north-wesJ  angle  of  the  Province  of  New-Brunswick:  thence  aouth  ,%  toe  line 
established  by  the  Commissions  to  Governors  Wilmot,  Campbell,  Legge,  Hnghei. 
Hsimmond  and  Pan,  from  seventeen  biAidred  and  sixty-three  fo  seventeen  hunared 
and  eighty-two,  by  the  Treaty  of  ^eace  of  seventeen  burred  and  eqfhh'-thTpe,  and 
by  the  Commissions  to  Sir  Tnomias  Carleton  the  first  GtoVemor  of  NewBruniwick  in 
eeventeen  hundred  and  eighty-four,  to  the  ntst  mentioned  bounds,  being  the  eaht  line 
of  the  State,  on  the  true  meridian  north  from  the  mbhu'ment  at  the  head  of  the  River 
Saint  Croix,  be,  and  the  same  is  incorporated  into  a  iown  by  the  nameof  Mada'waska, 
lind  the  inhabitants  of  (he  same  Town  are  hereby  suoject  to  the  skme  4ulies  and  lia- 
bilities, and  vested  with  the  privileges  and  immunities  whitih  other  incorporalie  towns 
ar«i  within  this  State. 
,  Sec,  2.  Be  it  further  enacted,  That  all  that  first  part  of  the  County  of  Washington 

J"  hich  lies,  viMthin  the  limits  of  Madawaska,  as  described  in  the  first  section  pfthia 
ct,  be  and  l^ere^  is  set  off  from  the  County  of  Washington,  and  annexed' to  the 
County  ol  Penebacot, 

Sep.  3.  Be  it  further  enacted,  That  any  Justice  of  the  Peace  within  the  Coonty 
of  Penobscot,  or  any  Justice  whose  Commission  runs  throughout  the  State,  is 
hereby  empowered  to  issue  his  warrant  to  some  inhabitant  of  said  town,  directing  nim 
tp  notify  the  inhabitants  thereof  to  meet  at  such  tine  and  place  aa  he  shall  npppint, 
to  chaose  such  offiters  as  townis  are  empowered  to  choose  at  theii'  annual  Town 
Meetings. 

STATE  OF  atAINE. 

PnMOWeOT,  88, 

2b'  Walttr  Po/totra,  of  Madateaaka,  in  aaid  Countf/,  greeting : 

(L.  S.)  You  are  hereby  r.equired,  in  the  name  of  the  State  of  Maine,  to  notify  and 
warn  tbe  inhabitants  of  aaid  toWn  of  Madawaska,  qualified  to  vote  in  town  omoers, 
to  meet  at  Peter  Lixotte's  dwelling  house  in  said  town,  on  Saturday  the  twentieth  dav 
of  August,  1S31,  then  and  there  to  act  on  the  following  articles,  and  to  transact  sucn' 
other  business  ■*  may  be  done  before  them. 

1st.  To' choose  a  moderator  to  govern  such  meetings. 
2d.  To'  ehiDoee  a  toWn  clerk. 
3d.  To  choose  select-men. 

4th.  To  diobee  constables  and  all  other  town  oflteers. 
,  And  you  are  hereby  further  required,  in  thie  name  '^f  said  State  to  makie  return  of  this 
warrant  with  your  doings  thereon  at  said  meetug.  at  which  you  will  preside  until  a  mo- 
derator be  chosen. 

Oiven  under  my  hand  and  seal  at  Bangor,  ib  said  County,  this  eleventh  day  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  bandred  and  thirty-one.- 

W.  D.  WILLIAMSON, 
Justice  of  the  Peace  and  Q\iorum'. 
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fursiiani  tn  the  williin  warrant,  I  have  notified  the  inhabitants  of  aaid  Town  to 
meat  at  the  tiinn  and  place  for  the  purposes  within  mentioned. 

The  (IcrciKiant,  Jesne  Wheelock,  addressed  the  Jury  and  said,  that  after  what  had 
now  come  out  it  couhl  be  seen,  that  the  dcfondnnts  were  under  nn  impression,  frum 
what  the  two  oiKccrs  had  said,  that  they  were  justified  in  what  they  were  doing,  ao 
long  as  they  conflnud  tbemselres  to  the  west  side  of  the  river. 

The  defendant,  Darnahas  Hannawejl.  in  his  defence  said,  that  having  received  th« 
warrant,  they  wore  obliged  under  the  law  of  the  State  of  Maine  to  act,  they  would 
hare  been  liable  lo  punishment  under  their  laws  if  they  had  declined.  That  in  thtt 
nituation  of  tho  country  there  was  a  difliculty  on  both  sides,  and  of  the  two  evils  ihvf 
thought  they  had  chosen  tho  least,  Ihcv  were  led  to  suppose  from  what  the  tw© 
officers,  Messrs.  Maclauchlan  and  Coombes,  hud  said,  they  would  not  be  interfered 
with  S.0  long  as  they  contiued  themselves  to  the  west  side  of  the  river. 

The  other  dofciulanls  declined  saying  any  thing. 

The  Attouney  Genkral  in  his  reply,  said,  that  as  the  case  was  so  clearly  and 
tUatincliy  made  out  by  the  evidence,  ho 'should  make  but  few  observations,  as  hecon- 
I'oived  the  Jury  couid'havc  no  doubt  on  their  minds ;  the  faet  of  the  conspiring  and 
con  federal  iiie  together  for  the  purposes  and  with  tho  intention  alleged  in  the  indict- 
ment was  Auly  proved  by  the  witnesses  who  could  speak  to  thhi  part  of  the  cas«; 
indeed  the  defendants  had  themselves  produced  this  very  act  and  warrant  which  were 
read  at  the  mcetin:?,  and  which  shcweddistinclly  that  the  intention  of  the  meeting'  m 
10  subvert  the  Kini»'s  authority,  and  cstabli.sh  that  of  a  foreign  government ;  they  had 
not  confined  themselves  to  the  American  settlers,  but  they  had  used  their  efforts  to  induoa 
the  French  inhubitonts  to  depart  from  their  allegiance  to  the  government  under  which 
they  had  been  settled  nnd  .ilways  lived,  and  that  but  for  the  influence  and  exertion  of 
Mr.  Rice  and  Mr.  Coombes,  these  poor  deluded  people  would  probably  have  been  se- 
duced to  join  with  them ;  that  the  French  inhabitants,  though  possessed  of  many  excel- 
ler I  qualities,  were  well  known  to  be  aquict  inofTensivs  set,  hating  contention,  fond  of 
]H>iice,  and  easily  wrought  upon  by  the  persuasion  of  artful  men;  that  however  it 
mi«;ht  operate  on  the  Court  in  deciding  on  tho  punishment,  the  excuse  alleged  by  the 
defendants  could  not  have  any  weight  with  the  Jury,  if  they  were  satisfied  that  thi 
allesatiitns  had  been  substantiated  by  the  witnesses.  The' act  was  one  of  the  most 
(lelibemte  kind,  the  warrant  produced  bearing  date  in  July  last.  There  could  not  be 
n  hi^'ier  ofience  committed  against  the  ]ieace  of  society ;  the  acts  amounted  to  treason, 
und  the  defendants,  if  not  liritish  subjects,  still  owed  a  temporary  allegiance,  so  long 
as  <  hey  remained  in  the  Province  under  the  protection  of  its  laws. 

It  is  not  disputed  ttiat  tho  territory  is  claimed  by  the  United  States,  and  it  is 
ricar  if  entitled  to  it  they  will  get  it,  tne  matter  has  been  under  a  course  of  investiga- 
tion by  the  Governments  of  the  two  countries,  but  until  the  ixtsscssion  of  the  country 
is  actually  surrendered,  the  old  sovereignty  must  remain.  The  doctrine  of  law  at  to 
tho  cession  of  countries,  is  quite  dear :  even  when  one  nation  has  actually  stipulated 
hy  treaty  to  cede  a  country  to  another,  i  here  is  no  change  in  the  old  sovereignty 
Bud  jurisdiction,  until  some  formal  act  of  cession,  and  actual  transfer  and  receiving  of 
}jossebsion. 

The  Attorney  General  then  cited  the  case  of  the  Fame,  5  Rob.  106,  and  also  read 
an  extract  from  Chancellor  Kent's  Commentaries  on  American  Law,  p.  lOP,  wherein 
that  eminent  lawyer  expressly  confirms  the  doctrine  of  law  as  set  forth  by  Sir  Wil- 
liam Scott,  and  lays  it  down  as  a  clear  principle  of  jurisprudence,  that  the  sovereignty 
of  the  coding  country  must  continue  in  force,  till  an  actual  surrender  of  possession. 

He  then,  in  a  few  words,  called  the  altcntioii  of  the  Jury  lo  the  fact,  that  the  Ma- 
dawaska  settlement  had,  ever  since  the  establishment  of  the  Province,  been  considered 
ns  forming  nn  integral  part  of  it,  and  our  law$»  and  no  other  were  in  force  there ;  there 
was  no  net  of  the  Government  as  yet  which  made  any  change,  though  it  was  possible 
such  change  might  take  place,  and  if  so,  tiio.se  settlers  who  chose  to  remain  might 
become  good  citizens  of  tho  United  Stales,  us  they  now  arc  good  subjects  of  the  King; 
the  defendants  may  be  the  instruments  of  their  government,  if  so,  it  was  cxcecdingfly 
to  lie  regretted;  but  their  acts  could  not  be  overlooked,  and  have  compelled  the  offi- 
cers of  the  Crown  to  instituic  this  prosecution. 

Mr.  Justice  Ciiipman  charged  the  Jury.  He  stated  tlic  substance  of  the  indict- 
ment and  the  nature  of  the  charge;  that  the  ofience  was  called  in  the  language  of  the 
law  n  conspiracy,  which  may  be  described  in  general  terms,  as  an  agreement  between 
two  or  more  lo  do  an  unlawful  act;  that  Xheg^ist  of  the  present  charge  wts  the  cri- 
minal intention  imputed  to  the  defendants  to  subvert  the  government  of  His  Majesty 
)u  the  place  in  question,  and  intr'wluce  that  ofa  foreign  p<i\ver.  und  this  intention  was 
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•h«rg«l  in  the  indiutmcnl  a»  haviii;  h«eii  tttaniptKl  lu  In:  uarriud  iiilo  cllbcl,  tif 
loverfl  OTert  acts  apccified  therein.  The  laamed  Judge  ihun  atatetl  aunio  Kctierai 
jMlnti  of  law  relating  to  oAunceii  of  thi»  nature,  and  informed  the  Jury,  that  when 
••veral  peraoni  arc  proved  to  haTo  entered  into  a  combination  for  a  coniintiii  pur- 

tose,  the  act  of  any  one  of  thoni,  in  furtherance  of  the  cominon  design,  is  ovidonco 
gainst  all. 

The  learned  Judge  then  proceeded  to  read  over  the  whole  of  the  testimony  of  ihu 
witnesses,  and  commented  hrietiy  upon  it  as  hu  went  on.  ilo  also  read  the  ducu- 
tnents  adduced  by  the  dofendauts,  viz.  the  Acta  of  the  Legislature  of  the  Stale  of 
Maine,  incorporating  the  whole  of  the  Madawaska  ssttlomcut.  as  well  on  the  cast  as 
on  the  west  side  of  the  River  St.  John,  and  the  warrant  for  holding  tho  town  meeting 
also  for  Madawaska  generally.  Ho  then  proceeded  to  remark,  that  although  thu 
defendants  jni^ht  be  American  citizens,  yet  they  owed  a  temporary  allegiance  whila 
within  our  jurisdiction,  and  as  they  were  also  entitled  to  tho  Ijencfit  of  our  laws,  thu 
Jury  shoula  eive  the  case  tho  same  impartial  consideration,  as  if  they  were  their  nu- 
tnrftl  born  fellow  subjects.  The  case  appeared  to  bo  fully  made  out  in  evidence ;  in- 
deed the  defendants  themselves  did  not  deny  the  acts  or  tho  intontions  with  which 
they  were  charged  ;  they  admit  that  it  was  their  intention  to  set  up  another  govern* 
ment  in  the  Madawaska  settlement,  and  that,  in  itself,  must  be  a  direct  subversion 
of  the  government  of  His  Majesty.  The  authority  of  the  governing  power  in  any 
country  must  of  necessity  he  exclusive  and  supreme,  and  cannot  admit  of  a  competi- 
tor. The  reasons  which  the  defendants  allege  for  their  conduct,  might  perhaps  bo 
taken  into  consideration  in  a  future  stage  of  the  proceedings,  if  tb«y  should  bo  con- 
victed, but  these  cannot  avail  them  on  their  trial  before  the  Jury. 

As  to  the  national  character  o(  the  place,  the  learned  Judge  stated,  that  tho  only 
tbin^  to  be  enquired  into  on  this  occasion  ts  the  ftiel  of  tlie  settlement  being  within 
tbe  jurisdiction  of  this  Province,  or  not.  He  particularly  adverted  to  the  testimony 
of  Messrs.  Frascr,  Cloppcr,  Miller,  and  to  the  grant  of  1790,  by  the  Govgrnment  of 
this  Province,  of  the  very  land  on  which  the  seditious  meeting  was  held,  and  stated 
that  it  was  too  clear  to  admit  of  the  slightest  doubt,  that,  in  point  of /act,  the  Mo 
dawaska  settlement  had  been  continually  under  the  jurisdiction  of  this  Province  ever 
lince  its  first  establishment,  and  that  there  had  been  no  act  by  which  ihis  jurisdiction 
bad  been  changed  and  another  introduced.  He  considered  it  as  clearly  established  by 
the  authorities  citetl  by  the  Attorney  General,  that  even  when  a  place  is  expressly  and 
without  question  ceded  by  Treaty,  the  sovereignty  of  the  coding  counliy  does  not 
eease,  until  the  formal  act  of  surrender  and  transfer  takes  place ;  and  he  laki  it  down 
at  the  clear  rule  of  public  law,  applicable  to  the  circumstances  ot  the  caw  now  in 
question,  that  th^  existing  BrUi$h  tocereignty  and  juritdiclion  can  be  changed  only 
m  apublie  Act  of  the  King^B  Government  for  that  purpose.  That  it  was  not  f«r  this 
Cfourt  to  animadvert  upon  tho  acts  of  the  authorities  of  the  Stato  of  Maine  giv>Q  in 
evidence ;  it  was  sufficient  to  say,  that  the  Court  cannot  regard  them. 

Tbe  learned  Judge  then  proceeded  to  notice  tho  evidence  given  as  to  the  nets  and 
declarations  of  Mr.  Maclauchlan,  and  said,  that  although  this  ^'entloman  might  haxe 
been  employed  for  a  particular  purpose  with  regard  to  this  District,  yet  no  acts  or  de 
darations  of  his,  or  of  any  inuividual  officer  of  the  Government,  could  operate  to 
change  the  sovereignty  of  t/ie  places  that  it  appeared,  however,  although  Mr.  Mac- 
laucblan's  instructions  were  such  as  not  to  induce  him  to  use  force  to  prevent  the  Ame- 
rican Agents,  with  whom  he  had  to  deal,  from  collecting  such  statistical  information 
from  the  inhabitants  on  the  western  side  of  the  river,  as  these  inhabitants  would  vo- 
luqtarily  furnish,  yet  that  he  was  required  to  protest  against  any  such  prcceedinsts, 
and  that  he  did  accordingly  protest ;  and  he  told  Coomnes  that  ne  was  directed  not 
to  allow  any  act  of  sovereignty  on  the  part  of  the  American  Government. 

Tbe  learned  Judge  then  left  the  case  to  the  Jury,  to  consider  of  their  verdict,  and 
if  tbe  matters  alleged  in  the  Indictment  were  made  out  to  their  satisfaction,  to  pro- 
nounce accordingly. 

The  Jury  retired  from  the  Bar  about  i  o'clocJf,  and  in  a  short  time  returned  finding 
the  three  dffendants  Guilty. 

Tuesday,  October  IS,  1R31. 

Hi*  Honor  The  Chief  Jlstici;, 

Mr.  Justice  Bll^s, 

Mr.  Justice  BoTSFORP, 

■    ■  ■*       Mr.  Justice  Chipm AN. 

The  d«jfendant8  Barnabas  Hannawoll,  Daniel  Savage,  and  Jesse  Wheelock,  heinR 
present,  pursuant  to  notice,  to  receive  sentence,  and  being  asked  ^vh•th#r  they  had 
jiny  thing  io  offer  to  the  Court,  answered  in  the  nrgniive. 
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His  Ilotinr  Mr.  Jumth  b  (Jiui'Man  addressed  them,  and  ubscrved  :~That  it  w«4 
«uffici«nt  merely  to  stiitu  the  charge  of  which  they  had  been  found  guilty,  to  abaw  it« 
•ogrnvatetl  character,  without  adding  a  wurd  of  comment.  It  was  no  less  than  ■  direct 
4tt«T)pt  lu  subvert  the  aiilhorily  of  the  UovornmenI,  and  to  introduce  the  jurisdiction  of « 
i»n\ifn  State  That  thu  dcftMuiuuts  had  to  say  in  thair  extenuation  that  they  w«r« 
;)at  iho  orit{itial  authors  of  them*  pruccudings  ;  they  appeared  certainly  to  ho  instru- 
ments in  the  bunds  of  others.  They  also  set  up  in  their  defence  a  colour  of  Justiflea- 
I  on  which  they  contended  was  given  ti»  their  proccvdiiios  by  the  acts  and  declara 
1  oas  of  a  person  i»  thu  character  of  a  Kritish  Otftucr.  TheHC  acts  and  declarations, 
liowevcr,  went  no  further  thau  to  abstain  from  preventing  by  force  proceedini^  not 
nonounting  to  acts  of  sovereignty,  of  certain  American  agents  on  the  western  side  of 
tin  river  St.  John.  The  dofeiulunts  appeared  to  bo  iwrsons  not  wanting  in  under- 
Fianding  and  discretion,  and  must  have  |)i-rceivcd  the  Jiflcrenca  between  the  proceed- 
ings of  the  American  agents  alluded  to,  and  their  own  doings,  which  although  they 
tr)ok  place  on  the  western  side  of  the  river,  were  nevertheless  expressly  founded  on 
tn  act  of  the  Legislature  of  Maine,  which  extended  to  the  whole  territory  on  bolK 
tidas  of  the  river,  to  the  extreme  line,  which  it  was  notorious  the  Americans  claimed 
St  their  boundary,  and  which  would,  dnulitless,  have  been  taken  advantage  of  as 
I  nay,  acts  of  jurisdiction  to  the  whole  extent  of  such  claim.  The  learned  Judi;o  hot* 
I  peatcd  what  he  had  stated  to  the  Jury  on  the  trial,  that  no  such  proceedings  as  thosa 
le  had  alluded  to,  either  on  the  part  of  the  Hritiiih  or  American  authorities,  could  bo 
I,  iBiittcd  to  change  the  sovereignty  and  national  character  of  the  place.  Thai  it  had 
fi  /«>,  /or  the  lecontl  lime,  been  mott  aatix/nctorili/  proved  in  thin  Court,  (once  befort 
ii.  the  case  of  Mm  littker,)  that  this  Province  had  exercised  an  uninterrupted  ju- 
mdiction,  ever  since  its  first  erection,  over  the  Mulauasku  settlement.  That  if  the 
I  Y  shoxdd  arrive  when  this  territory  or  any  part  qf'it  waa  to  be  given  vv  to  the  Uni- 
t"t States  or  any  foreign  country,  this  circumstance  mufU,  ami  vould  be  announced 
I  '  some  public  Act  of  the  British  Gooernmeut,  which  would  maJ,c  known  to  the  inha- 
ihianis  the  transfer  qfthc  country,  and  the  change  of  their  allegiance.  That  unlU 
mcJi public  act  came,  this  Court  must  and  would  maiiUain  the  jurisdiction  it  had 
■  I  en  accustomed  to  e.rercise.  Th«  learned  Judge  further  staierl,  that  there  was  another 
< .  nsideration  which  bhuuld  have  been  well  weighed  by  the  defendants.  The  defend- 
a  ta,  although  professing  to  be  American  citizens,  nn<'l  therefore  not  supposed  to  feel 
the  same  attachment  to  tln!  BritUh  tJrown,  even  while  living  witliin  the  limits  of  its 
jurisdiction,  us  tn  the  country  of  their  birth,  yet  should  hnve  abstained  from  bringing 
lino  jco)>aray  the  numerous  French  iiihal)itants  of  the  Mtidawaska  settlement,  by  se> 
ducing  then*  from  their  natural  allegiance  ;  these  inhabitants  were  natural  toru'Brit- 
is)|  sulijects,  and  so  far  as  the  duties  of  nlledance  were  concerned,  stood  in  the  sama 
relation  to  the  Crown,  as  the  Ju<igcs  on  this  Kcnch,  or  any  person  in  this  Court.  Ha 
I'urther  said,  that  the  doctrine  whieli  the  Court  nowasscrtedwilhrespeettomaintainivf 
th:  actual  jurisdiction  of  the  Procini'ial  authorities,  was  the  same  which  it  had  acted 
ujvn  in  the  rase  of  John  Baker.  The  correctness  of  U  he  conceived  was  unquestionn 
ti/le,  and  to  his  knowledge  had  never  br.cn  denied  by  any  authority,  British  or  Amt' 
u-rni.  The  defendants,  in  the  face  of  limt  case,  hud  proceeded  to  attempt  n  further 
«ubTcrsion  of  thnt  jurisdiction  ;  and  althout^h  the  Court  was  not  disposed  to  inflict 
•ijion  them  uimccessary  pains  and  inconvenience,  yot  they  must  bo  prepared  to  bear 
the  penal  consequences  of  their  own  acts.  The  Court  in  awarding  their  punishment, 
( iined  at  un  effectual,  but  at  the  same  time  a  tcmpcrntc  assertion  of  the  authority  of 
tiie  laws,  such  as  it  appeared  tn  them  tlic  case,  under  all  its  circumstances,  rci]uirtd  ; 
uiid  concluded  by  pronouncing  the  sentence  of  the  Court  as  follows  : 

Tlint  each  of  the  Dcfendnnts  do  pay  a.  Kine  f<i  the  King  of  Fifly  Pounds,  and  be  im. 
prisoned  in  the  Common  Gaol  of  the  County  for  Tiuc«  Cnlepdnr  Months,  and  stnad 
<'  irnmitted  until  the  sairl  fines  nr«  pnid, 


I    /'•     , 

\  • 


^C    , 


'■■;fe„iA,..fc,' 


■  :iii|i|ii!J|iiiwTi*p|iiiilM|ji  m^^-  - 


/ 


dtfi 


■Mia 


.  fe'.  ^ 


50  i 


^ 


f--^- 


/>■•  ft)  ///,•  I'riHrJ.SI.il.w 


i 


r 


J 


■^-J' 


nP^ 


-v/ 


^ 


o 


\?. 


^  -  /    % 


a*J 


>%tj-. 


r.-ii.  t  •;^sx: 


'>■■*     V' 


^r--)f    "\i^^     ;^'^^^^?X^ 


est. 


tj-xM". 


-V 


■faMM 


■i 


1  ' 


..^'•»-         ...  ,*i_^j^  -■^t±.-_iic^ y -.-    -  .... 


6"  ^  .^-W 

.     .'.-.  ..i_.3.a«s»uii«rti.'»-i^ 


r 


Jt 


N 


:3 


r:-^-*-  fio 


■-^■x^P~ 


,_>■ 


rV- 


•       \> 


i> 


!^ 


O     K 


»  V-."    ..  ,,  r-^^-^      '-       /  .  ■ — -X'-    -- 


',NL^i:,.„.,i1',ii, 


■>w 


,1." —  ,, 


i;a..<-^i 


.u 


A : ^!^^'--'-^"     .V.     ^^-:^.. 1^ 


,.^' 


.^^ 


A^-^    ■       #       ■'■'    St  '^    ' 


OStihtf 


L      A      N       T       I        V 

r 


V. 
X- 


I 

r 

I 

i 


Az 


-r 


AV. 


1  ^--  . ' 


1:1 


.:.U..^-..^ 


! 

i 

I 


I  .--.rr^  I     .,-.,-;  ._i>-^o;..    -r-.i 1— ;^a^.arrr^ 

Owm  Land  Qffiet  LiUii  Prku    l*i->ler,t:foii  .V  U  S 
1*1  .Vrnif,  (ry-  •roConrnif 


tVe^il  81  frtrm  oU^Crtmuuli 


6S  ■ 


63> 


6i" 


mmmm 


WPM 


•'^'•r'mimm'mmmmimm 


Miimnpip 


'I     ' 


■jijir-if 


i^-SUkrii^  in.  !>.    «v 


\H 


"t 


^^^* 


i 

i 

1  H 

"^H 

•if- 

1 

1 

1 

( 

■•^i 


•>•    *♦ 


i 

i 

3 


:■,! 


14^ 


M 


u 


. 


EXTRACT  FROM  A     r 
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JSrORTlI  AMERICA 

Jn?  Mitchell. 


'SfManakat 


;I)»S, 


f  JtV  iwj  Vndftiaktn  mth  Ou  Approialion  and  at  tA* 
i/utst  or  the  jMrds  Commusiorifn  /5»r  Tivtlr  and  nuilutianjt : 

t  is  chiefly  composed  Ovm  Draughts,  (har  s  iindAttual  Surv 
t  ofditt^rtnt  parts  ofHL'iUigtsties  Colfus  and  PlmOatimu 
i.Gmaranofwhieh  ha*t  hetn  lately  taken  by 

r  Lordships  Onters  and  tnmsmiittd  la  this  O/TUr  by  the 

or.'  oftht  said  Colimies  and  others.     ,  ,      „ 

John  rowiiaU 
fUmtatuin  OfUco  serrtraey 

feby.JJ  >17M. 
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